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Court of Appeals of the District of Columbia. 


No. 4330. 

The United States of America ex Rel. Abilene and Southern 

Railway Company, Appellant, 

vs. 

y* /erstate Commerce Commission. 


a Supreme Court of the District of Columbia. 

At Law. 

69375. 

The United States of America ex Rel. Abilene and Southern 

Railway Company, Petitioner, 

v. 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Petition for Mandamus. 

Filed October 1, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 

69375. 

The United States of America ex Rel. Abilene and Southern 

Railway Company, Petitioner, 

v. 

Interstate Commerce Commission, Respondent. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

The Petition of the Relator respectfully shows: 

I. That the Relator is advised that this Honorable Court has 
original jurisdiction in mandamus for and in respect to the matters 
and things in this Petition hereinafter set forth. 

1—4330a 
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II. That the Relator, Abilene and Southern Railway Company, 
is a corporation duly organized under the laws of the State of Texas, 
having its principal office in the City of Abilene in said State; that 
it owns and opeiates. as a common carrier in intrastate, interstate, 
and foreign commerce, a railroad and system of transportation be¬ 
tween Ballinger and Hamlin, passing through Abilene, in Texas.— 
a distance of about 5M>.4 miles.—and did so own and operate said 
system of transportation at the date of the President’s Proclamation 
of December 26, PUT. and of the beginning of Federal control 
hereinafter mentioned. 

2 III. (a) That the Respondent, the Interstate Commerce 

Commission, is a body organized under and by virtue of an 
Act of Congress, entitled “An Act to Regulate Commerce”, approved 
February 4, 1SS7, and Acts amendatory thereof and supplementary 
thereto, having its office in the City of Washington, in the District 
of Columbia; 


( b) That said Respondent is charged with the administration of 
the laws of the United States relating to common carriers engaged in 
interstate commerce and is especially charged by law with the per¬ 
formance of certain ministerial duties, among them being the duty 
arising under Section 204 of an Act of Congress, known as the 
Transportation Act of 1920, approved February 28. 1920, and 
specifically set out in paragraph 10 of this Petition. 

IV. That by the Army Appropriation Act of Congress, approved 
August 29, 1910, 1 lie President, in time of war, was empowered, 
through the Secretary of War, to take possession and assume con¬ 
trol of any system or systems of transportation, or any part thereof, 
and to utilize the same, to the exclusion, as far as might be necessary, 
of all other traffic thereon, for the transfer or transportation of troops, 
war material, and equipment or for such other purposes connected 
with the emergency as might be needful or desirable. 

V. That a state of war having arisen and then being flagrant be¬ 

tween the United States and Germany, the President, acting 
.”> under the authority vested in him by said Act of August 29. 

1910. issued his Proclamation on December 26, 1917, a copy 


of which is attached hereto, marked Exhibit I, making certain re¬ 


citals. among which was a recital that it had “now become neces¬ 
sary in the national defense to take possession and assume control 
of certain systems of transportation." and declaring that he thereby 
took possession and assumed control at 12 o’clock noon on the 2Stli 


day of December, 1917, (for the purpose of accounting said posses¬ 
sion and control dating from 12 o’clock midnight on December 81, 


1917) of each and every system of transportation and the appurte¬ 
nances thereof located wholly or in part within the boundaries of 


the Continental United States. 


VI. That by Section 1 of an Act of Congress, known as the Federal 
Control Act, approved March 21, 1918. the President was authorized 
to agree with any carrier under Federal control for a just compensa¬ 
tion for the use of it* property during Federal control, and in such 
agreement to make all reasonable provisions, in addition to those 
mentioned in the Act, not inconsistent with the provisions of the 
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Act or of the Army Appropriation Act hereinbefore referred to, that 
lie might deem necessary or proper for such Federal control or for 
the determination of the mutual rights and obligations of the parties 
to the agreement arising from or out of such Federal control. 

VII. That pursuant to the power conferred upon him by Congress, 
the President, acting through his chosen agent, the Director 
4 General of Railroads, undertook to negotiate with the Relator, 
the Abilene and Southern Railway Company, for the com¬ 
pensation to be paid to it and for the determination of the mutual 
rights and obligations of the parties to the agreement, and did enter 
into a written agreement with the Relator, a copy of which is here¬ 
with filed, marked Exhibit II. This agreement expressly recites the 
provisions of the President’s Proclamation of March 29, 1918, 
delegating the powers conferred upon him by Section 1 of said Act 
of March 29, 1918. In determining the mutual rights and obliga¬ 
tions of the parties, the said agreement provided that the Relator's 
road and property should he considered as having come under 
Federal control as of midnight of June 30, 1918; that the agreement 
should be binding upon the United States, the Director General and 
his successors, and upon the company, its successors, and assigns; 
that wherever in the agreement the words “Federal control” were 
used to indicate a period of time, the same should be understood as 
meaning the period from 12 o’clock midnight of June 30, 1918, to 
and including the day and hour on which said control should cease; 
that no claim should be made by the company for compensation for 
the period of time between noon of December 28, 1917, and mid¬ 
night of June 30. 1918, and that the revenues of such period should 
belong to the company, and the expenses thereof should be paid by 
the company; that all expenditures made by the Director General 
during Federal control for additions and betterments, exclusive of 
equipment, or for extensions of the property of the company begun 
prior ot July 1, 1918, should be charged to the company; that the 
Director General should, at his option, be substituted for the per- 
f) iod of Federal control in the place of the company in respecl of 
the benefits and obligations of contracts relating to operation 
in force July 1, 1918; that during the period of Federal control as in 
said agreement defined the Director General should so maintain the 
property at his own expense that it would be returned to the com¬ 
pany at the end of Federal control in substantially as good repair 
and in substantially as complete equipment as it was on July 1, 1918, 
when it was taken possession of by the President; that all taxes 
assessed under Federal or any other Governmental authority for the 
period prior to July 1, 1918, including the proportionate part of any 
such tax assessed after June 30, 1918, for a period which included 
any part of 1918 prior to July 1, or preceding years, and unpaid on 
that date, and all taxes commonly called war taxes, etc., should be 
paid by the company: that the compensation for the use of the com¬ 
pany's propertv should begin on the 1st day of July, 1918, and 
should be payable quarterly thereafter, the first of said installments 
to be due as of September 30, 1918. It was thus stipulated by the 
President, acting under the powers conferred upon him by Congress, 
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and agreed to by your Relator, that, so far as your Relator’s property 
was concerned, it should be considered as having come under Federal 
control as of midnight of June 30, 1918, and he would not agree to 
any other view and would not consent to pay compensation for the 
period from January 1 to July 1, 1918, or to assume any obligations 
in respect thereto. 

That the fact is that the President did not take possession of or 
operate any of Relator’s railroad or system of transportation 
t» prior to July 1, 1918; and this is expressly admitted bv the 
President in the certain written agreement, dated March 2o, 
1919, entered into between the President, acting through the Di¬ 
rector General of Railroads, and your Relator, as will appear from a 
copy thereof filed with this Petition as Exhibit II. 

VIII. That by Section 204 of the Act of Congress known as the 
Transportation Act. approved February 28, 1920, it is provided that: 

Sec. 204. (a) W hen used in this section— 


'Phe term “carrier” means a carrier bv railroad which during anv 
part of the period of Federal control, engaged as a common camel* 
in general transportation, and competed for traffic, or connected, with 
a railroad under Federal control, and which sustained a deficit in 


its railway operating income for that portion (as a whole) of the 
period of Federal control during which it operated its own railroad 
or system of transportation; but does not include anv street or inter- 
urban electric railway which has as its principal source of operating 
revenue urban, suburban, or interurban passenger traffic or side of 
power, heat, and light, or both; and 


The term “test period" 


means the three years ending June 30, 


1917. 


(/>) For the purposes of this section— 

Railway operating income or any deficit therein for the period of 
Federal control shall be computed in a manner similar to that pro¬ 
vided in Section 209 with respect to such income or deficit for the 
guaranty period; and 

Railway operating income or any deficit therein for the test period 
shall be computed in the manner provided in Section 1 of the Federal 
Control Act. 


(r) As soon as practicable after March 1. 1920, the Commission 
shall ascertain for every carrier, for every month of the period of 
Federal control during which its railroad or system of transportation 
was not under Federal operation, its deficit in railway operating in¬ 
come, if any, and its railway operating income, if anv, (here- 
7 inafter called “Federal control return”), and the average of 
its deficit in railway operating income, if any, and of its rail¬ 
way operating income, if any, for the three corresponding months of 
the test period taken together, (hereinafter called “test period re¬ 


turn”) : Provided, That “test period return”, in the case of a carrier 


which operated its railroad or system of transportation for at least 


one year during, but not for the whole of. the test period, means its 


railway operating income, or the deficit therein, for the correspond¬ 
ing month during the test period, or the average thereof for the 
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corresponding months during the test period taken together, during 
which the carrier operated its railroad or system of transportation. 

( d) For every month of the period of Federal control during 
which the railroad or system of transportation of the carrier was not 
under Federal operation, the Commission shall then ascertain (1) 
the difference between its Federal control return, if a deficit, and its 
test period return, if a smaller deficit, or (2) the difference between 
its test period return, if an income, and its Federal control return, 
if a smaller income, or (3) the sum of its Federal control return, if 
a deficit, plus its test period return, if an income. The sum of such 
amounts shall be credited to the carrier. 

(e) For every such month the Commission shall then ascertain 
(1) the difference between the carrier’s Federal control return, if an 
income, and its test period return, if a smaller income, or (2) the 
difference between its test period return, if a deficit, and its Federal 
control return, if a smaller deficit, or (3) the sum of its Federal con¬ 
trol return, if an income, plus its test period return, if a deficit. The 
sum of such amounts shall be credited to the United States. 

(7) If the sum of the amounts so credited to the carrier under 
subdivision ( d) exceeds the sum of the amounts so credited to the 
United States under subdivision (c), the difference shall be payable 
to the carrier. In the case of a carrier which operated its railroad 
or system of transportation for less than a year during, or for none 
of the test period, the foregoing computations shall not be used, but 
there shall be payable to such carrier its deficit in railway operating 
income for that portion (as a whole) of the period of Federal con¬ 
trol during which it operated its own railroad or system of trans¬ 
portation. 

(q) The Commission shall promptly certify to the Secretary of 
the Treasury the several amounts payable to carriers under paragiaph 
(/). The Secretary of the Treasury is hereby authorized and directed 
thereupon to draw warrants in favor of each such carrier 
8 upon the Treasury of the United States for the amount shown 
in such certificate as payable thereto. An amount sufficient 
to pay such warrants is hereby appropriated out of any money in 
the Treasury not otherwise appropriated. 

IX. That from January 1, 1918, to June 30, 1918, which was a 
part of the period of general Federal control within the meaning of 
said Section 204 of the Transportation Act, Relator engaged as a 
common carrier in general transportation and competed for traffic 
and connected with railroads under Federal control, to-wit: Missouri- 
Kansas-Texas Railroad Company of Texas; Texas and Pacific Rail¬ 
way Company; Wichita Valley Railway Company; Gulf, Colorado 
and Santa Fe Railway Company; Kansas City, Mexico and Orient 
Railwav Company of Texas, and others which were at the time under 
Federal control; that Relator operated its own railroad or system of 
transportation during said portion of the period of Federal control, 
to-wit: from January 1 to June 30. 1918, received the transportation 
revenues accruing during said period from such operation, and paid 
out of its own funds the expenses of such operation and the taxes for 
said period, and sustained a large deficit in its railway operating in¬ 
come for that particular portion (as a whole) during which, as afore- 
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said, it operated its own railroad or system of transportation, to-wit: 
a deficit of more than $27,000.00; that Relator thereby became en¬ 
titled to the benefits of said Section 204 of the Transportation Act of 
1920, as hereinbefore set forth. 

9 X. That by said Section 204 (c) it was made the ministerial 
duty of the Interstate Commerce Commission, as soon as prac¬ 
ticable after March 1. 1920, to ascertain for vour Relator whether 
or not a deficit, as defined in said Section, actually existed for everv 
month of the period of Federal control during which its railroad or 
system of transportation was not under Federal operation, that is to 
say, for the months of January, February, March, April, May and 
June, 1918, and the amount of such deficit. 

That it was further made the ministerial duty of the Interstate 
Commerce Commission by said Section 204 (g) to promptly certify 
to the Secretary of the Treasury the several amounts payable to your 
Relator, as ascertained to be due under paragraph (/) of said Section. 

XI. That in disregard of such requirements of the law. although it 

has l>een entirely practicable for it to do so prior to this time, tie* 

Interstate Commerce Commission has steadfastly refused, and still 

•• 

continues to refuse, to make any of the ascertainments of fact in 
regard to a deficit as to this Relator which are required bv said Sec¬ 
tion. and has likewise failed to certify to the Secretary of the Treas- 
ury the amount payable to your Relator under paragraph (f) of said 
Section, notwithstanding the fact that your Relator has earnestly 
petitioned the said Commission to perform its duty in the premises 
and has alleged to it that your Relator sustained a deficit in its rail¬ 
way operating income for that portion (as a whole) of the period 
of general Federal control during which it operated its own railroad 
or system of transporation as above alleged. 

XII. That the reason given by the Respondent for its fail- 

10 ure to perform its said duty under said Section 204 of said 
Transportation Act was, and is. that it does not consider the 

provisions of Section 204 of the Transportation Act of 1920 as ap¬ 
plicable to your Relator in that it does not consider the railroad or 
system of transportation of the Relator, at any time during the 
period of Federal control from 12 o’clock noon of the 27th day of 
I>ecember, 1917. to March 1, 1920. as having been operated by the 
Relator within the meaning of said Section 204. 

XIII. Your Relator, therefore, shows that the President, through 
the Director General of Railroads, has solemnly agreed that the rail¬ 
road or system of transportation of the Relator was. from January 1. 
1918, to July 1. 1918. not only operated by the Relator within the 
meaning of Section 204 of said Transportation Act, but also has 
solemnly agreed that said railroad or system of transportation of 
the Relator was not under Federal control during said period. 

Thus, one department of the Government, to-wit: the President, 
through the Director General of Railroads, refuses to pay to the Re¬ 
lator any compensation for the use of its property during said 
period, and insists that your Relator’s remedy is under Section 201 
of the Transportation Act. while another department of the Govern¬ 
ment, to-wit: the Interstate Commerce Commission, refuses to recog¬ 
nize the action and determination of the President, through the 
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Director General of Railroads, and insists that your Relator is not 
entitled to the provisions of said Section *204. The conflict of action 
and authority on the part of the two branches of the Govern- 

11 ment is manifestly most injurious to your Relator, and noth¬ 
ing remains hut for the Relator to insist that the action of the 

President should be recognized and the statutory direction of Con¬ 
gress, as set forth in said Section 204, he obeyed by the Interstate 
Commerce Commission. 

XIV. That your Relator has no appeal or review by way of appeal 
or otherwise from the decision of the Respondent in this case, other¬ 
wise than by rehearing. The Relator having applied for a rehear¬ 
ing, and said rehearing having been denied, is without remedy to 
proceed with respect to the matters and things alleged herein, save 
only and except by application to this Honorable Court for manda¬ 
mus to compel Respondent to perform the duties and obligations im¬ 
posed upon it by said Section 204 of said Transportation Act. 

Wherefore, it respectfully prays this Honorable Court: 

1. That a rule may he laid requiring the Res]>ondent, the Inter¬ 
state Commerce Commission, to appear and answer this petition 
within such time as the Court may deem proper, and to show cause, 
bv a time limited in said rule, why a writ of mandamus should not 
issue. 

2. That a writ of mandamus may issue directed to said Respond¬ 
ent, the Interstate Commerce Commission, requiring it to ascertain 
the facts and to perform the duties required of it by Section 204 of 
the Transportation Act of lt)20, and specifically to ascertain the 
amount of the deficit in its railway operating income for the period 
from January 1, 1918 to July 1, 1918, during which, the Relator 

operated its own railroad or system of transportation, and to 

12 certifv to the Secretary of the Treasury the amount pavablc 
to it under said Section. 

And as in duty txnmd, your Relator will ever pray, etc. 

ABILENE & SOUTHERN RAILWAY 
COMPANY, 

By MORGAN JONES, 

President. 

ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

CARLIN, CARLIN & HALL, 

1127 Munsey Bldg., 

A ttys, for Relator. 

Morgan Jones, being duly sworn, deposes and says: That he is 
President of Abilene and Southern Railway Company, Petitioner 
herein, and as such signed the foregoing Petition; that the matters 
and things therein stated he verilv believes to be true. 

MORGAN JONES. 

Sworn to and subscribed before me this 20th dav of September, 
1924. 

[notarial seal.] W. J. HUGHES, 

Notary Public, Taylor County, Texas. 
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13 Exhibit I. 

Filed November 15, 1924. 

65th Congress, Document, 

2d Session. Senate. No. 159. 

Law 69375. 

Government Control of Railroads. 

Copy of a Proclamation by the President of the United States of 

A merica. 

Proclaimed on December 26, 1917, Relative to Government Control 

of the Railroads, Together with an Explanatory Statement in Re¬ 
lation Thereto. 

Presented by Mr. Poindexter January 7, 1918.—Ordered to be 
printed. 

14 Government Control of Railroads. 

By the President of the United States of America. 

A Proclamation. 

Whereas the Congress of the United States, in the exercise of the 
constitutional authority vested in them, by joint resolution of the 
Senate and House of Representatives bearing date April 6, 1917, 
resolved: 

“That the state of war between the United States and the Imperial 
German Government which has thus been thrust upon the United 
States is hereby formally declared; and that the President be, and he 
is hereby, authorized and directed to employ the entire naval and 
military forces of the United States and the resources of the Gov¬ 
ernment to carry on war against the Imperial German Government; 
and to bring the conflict to a successful termination all of the re¬ 
sources of the country are hereby pledged by the Congress of the 
United States.” 

And by joint resolution bearing date of December 7, 1917, re¬ 
solved : 

“That a state of war is hereby declared to exist between the United 
States of America and the Imperial and Royal Austro-Hungarian 
Government; and that the President be, and he is hereby, authorized 
and directed to employ the entire naval and military forces of the 
United States and the resources of the Government to cany on war 
against the Imperial and^Royal Austro-Hungarian Government; and 
to bring the conflict to a successful termination all the resources of 
the country are hereby pledged by the Congress of the United States.” 
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And whereas it is provided by section 1 of the act approved August 
29, 1916, entitled “An act making appropriations for the support of 
the Army for the fiscal year ending June 30, 1917, and for other 
purposes,” as follows: 

“The President in time of war is empowered, through the Secre¬ 
tary of War, to take possession and assume control of any system or 
systems of transportation, or any part thereof, and to utilize tlie same, 
to the exclusion, as far as may be necessary, of all other traffic thereon, 
for the transfer or transportation of troops, war material, and equip¬ 
ment, or for such other purposes connected with the emergency as 
may be needful or desirable.” 

15 And w’hereas it has now r become necessary in the national 
defense to take possession and assume control of certain sys¬ 
tems of transportation and to utilize the same, to the exclusion, as 
far as may be necessary, of other than war traffic thereon, for the 
transportation of troops, war material, and equipment therefor, and 
for other needful and desirable purposes connected with the prosecu¬ 
tion of the war: 

Now, therefore, I, Woodrow Wilson, President of the United 
States, under and by virtue of the powers vested in me by the fore¬ 
going resolutions and statute, and by virtue of all other powers thereto 
me enabling, do hereby through New ton D. Baker, Secretary of War, 
take possession and assume control at 12 o’clock noon on the 28th 
day of December, 1917, of each and every system of transportation 
and the appurtenances thereof located wholly or in part within the 
boundaries of the continental United States and consisting of rail¬ 
roads and owned or controlled systems of coastwuse and inland trans¬ 
portation engaged in general transportation, whether operated by 
steam or by electric power, including also terminals, terminal com¬ 
panies, and terminal associations, sleeping and parlor cars, private 
ears and private car lines, elevators, warehouses, telegraph and tele¬ 
phone lines, and all other equipment and appartenances commonly 
used upon or operated as a part of such rail or combined rail-and- 
water systems of transportation ; to the end that such systems of trans¬ 
portation be utilized for the transfer and transportation of troops, 
war material, and equipment, to the exclusion so far as may be neces¬ 
sary of all other traffic thereon; and that so far as such exclu- 

16 sive use be not necessary or desirable auch systems of trans¬ 
portation be operated and utilized in the performance of such 

other services as the national interest may require and of the usual 
and ordinary business and duties of common carriers. 

It is hereby directed that the possession, control, operation, and 
utilization of such transportation systems, hereby by me undertaken, 
shall be exercised by and through William G. McAdoo, who is hereby 
appointed and designated Director General of Railroads. Said di¬ 
rector may perform the duties imposed upon him, so long and to 
such extent as he shall determine, through the boards of directors, 
receivers, officers, and employees of said systems of transportation. 
Until and except so far as said director shall from time to time by 
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general or special orders otherwise provide, the boards of directors, 
receivers, officers, and employees of the various transportation systems 
shall continue the operation thereof in the usual and ordinary course 
of the business of common carriers, in the names of their respective 
companies. 

Until and except so far as said director shall from time to time 
otherwise by general or special orders determine, such systems of 
transportation shall remain subject to all existing statutes and orders 
of the Interstate Commerce Commission and to all statutes and orders 
of regulating commissions of the various States in which said sys¬ 
tems or any part thereof may he situated. But any orders, general 
or special, hereafter made by said director shall have paramount au¬ 
thority and be obeyed as such. 

Nothing herein shall he construed as now affecting the possession, 
operation, and control of street electric passenger railways, 

17 including railways commonly called interurbans, whether 

such railways he or be not owned or controlled bv such rail- 
* */ 

road companies or systems. By subsequent order and proclamation, 
if and when it shall be found necessary or desirable, possession, con¬ 
trol, or operation may be taken of all or any part of such street rail¬ 
way systems, including subways and tunnels; and by subsequent 
order and proclamation possession, control, and operation in whole 
or in part may also be relinquished to the owners thereof of any part 
of the railroad systems or rail and water systems, possession and eon- 
tiol of which are hereby assumed. 

The director shall, as soon as may l>e after having assumed such 
possession and control, enter upon negotiations with the several com¬ 
panies looking to agreements for just and reasonable compensation 
for the possession, use, and control of their respective properties on 
the basis of an annual guaranteed compensation above accruing de¬ 
preciation and the maintenance of their properties equivalent, as 
nearly as may he, to the average of the net operating income thereof 
for the three-year period ending June 30^ 1917, the results of such 
negotiations to l>e reported to me for such action as may be ap¬ 
propriate and lawful. 

But nothing herein contained, expressed, or implied, or hereafter 
done or suffered hereunder, shall he deemed in any way to impair the 
rights of the stockholders, bondholders, ereditors, and other persons 
having interests in said systems of transportation or in the profits 
thereof to reeeive just and adequate eompensation for the use and 
‘control and operation of their property herebv assumed. 

Regular dividends hitherto deelared and maturing interest 

18 upon bonds, debentures, and other obligations may he paid 
in due course; and such regular dividends and interest may 

continue to he paid until and unless the said direetor shall from 
time to time otherwise by general or special orders determine; and, 
subject to the approval of the director, the various carriers may agree 
upon and arrange for the renewal and extension of maturing obliga¬ 
tions. 

Except with the prior written assent of said direetor, no attaehment 
by mesne process or on execution shall be leived on or against any 
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of the property used by any of said transportation systems in the 
conduct of their business as common carriers; but suits may be 
brought by and against said carriers and judgments rendered as 
hitherto until and except so far as said director may, by general or 
special orders, otherwise determine. 

From and after 12 o’clock on said 28th day of December, 1917, 
all transportation systems included in this order and proclamation 
shall conclusively be deemed within the possession and control of 
said director without further act or notice. But for the purpose of 
accounting said possession and control shall date from 12 o’clock 
midnight on December 31, 1917. 

In witness whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. 

Done by the President, through Newton D. Baker, Secretary of 
War, in the District of Columbia, this 26th day of December, in the 
year of our Lord one thousand nine hundred and seventeen, and of 
the independence of the United States the one hundred an forty- 
second. 

WOODROW WILSON. 

By the President: 

ROBERT LANSING, 

Secretary of State. 

NEWTON D. BAKER, 

Secretary of War. 


19 Statement of the President. 

I have exercised the powers over the transportation systems of the 
country which were granted me by the act of Congress of last August 
because it has become imperatively necessary for me to do so. This 
is a war of resources no less than of men, perhaps even more than of 
men, and it is necessary for the complete mobilization of our resources 
that the transportation systems of the country should be organized 
and employed under a single authority and a simplified method 
of coordination which have not proved possible under private man¬ 
agement and control. The committee of railway executives who 
have been cooperating with the Government in this all-important 
matter have done the utmost that it was possible for them to do; 
have done it with patriotic zeal and with great ability; but there were 
difficulties that they could neither escape nor neutralize. Com¬ 
plete unity of administration in the present circumstances involves 
upon occasion and at many points a serious dislocation of earnings, 
and the committee was, of course, without power or authority to 
rearrange charges or effect proper compensations and adjustments of 
earnings. Several roads which were willingly and with admirable 
public spirit accepting the orders of the committee have already 
suffered from these circumstances and should not be required to 
suffer further. In mere fairness to them the full authority of the 
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Government must be substituted. The Government itself will thereby 
gain an immense increase of efficiency in the conduct of the war 
and of the innumerable activities upon which its successful conduct 
depends. The public interest must be first served and, in addition, 
the financial interests of the Government and the financial 

20 interests of the railways must be brought under a common 
direction. The financial operations of the railways need not 

then interfere with the borrowings of the Government, and they 
themselves can be conducted at a greater advantage. Investors in 
railway securities may rest assured that their rights and interests 
will be as scrupulously looked after by the Government as they could 
be by the directors of the several railway systems. Immediately 
upon the reassembling of Congress I shall recommend that these 
definite guarantees be given: First, of course, that the railway prop¬ 
erties will be maintained during the period of Federal control in as 
good repair and as complete equipment as when taken over by the 
Government; and, second, that the roads shall receive a net opera¬ 
ting income equal in each case to the average net income of the 
three years preceding June 30, 1917; and 1 am entirely confident 
that the Congress will be disposed in this case, as in others, to see 
that justice is done and full security assured to the owners and 
creditors of the great systems which the Government must now use 
under its own direction or else suffer serious embarrassment. 

The Secretary of War and 1 are agreed that, all the circumstances 
being taken into consideration, the best results can be obtained 
under the immediate executive direction of the Hon. William G. 
McAdoo, whose practical experience peculiarly fits him for the sen- 
ice and whose authority as Secretary of the Treasury will enable 
him to coordinate as no other man could the manv financial inter- 
ests which will be involved and which might, unless systematically 
directed, suffer very embarrassing entanglements. 

The Government of the United States is the only great 

21 Government now engaged in the war which has not already 
assumed control of this sort. It was thought to be in the spirit 

of American institutions to attempt to do everything that was neces¬ 
sary through private management, and if zeal and ability and pa¬ 
triotic motive could have accomplished the necessary unification of 
administration it would certainly have been accomplished; but no 
zeal or ability could overcome insuperable obstacles, and I have 
deemed it my duty to recognize that fact in all candor, now that 
it is demonstrated, and to use without reserve the great authority 
reposed in me. A great national necessity dictated the action, and 
I was therefore not at liberty to abstain from it. 

WOODROW WILSON. 
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Filed November 15, 1924. 

Contract Custodian’s No. 1066. Law 69375. 

Agreement Between the Director General of Railroads and the Abi - 

lene & Southern Railway Company. 

March 25, 1919. 
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(in) 

24 Preamble and Recitals. 

This agreement, made this 25th day of March, 1919, between 
Walker D. Hines, Director General of Railroads, hereinafter called 
the Director General, acting on behalf of the United States and the 
President, under the powers conferred by the proclamations of the 
President hereinafter referred to, and the Abilene & Southern Rail¬ 
way Company, a corporation duly organized under the laws of the 
state of Texas, hereinafter called the Company: 

Witnesseth that— 

(a) Whereas by a proclamation dated December 26, 1917, the 
President, acting under the powers conferred on him by the Consti¬ 
tution and laws of the United States, by the joint resolutions of the 
Senate and House of Representatives bearing date April 6 and 
December 7, 1917, respectively, and particularly under the powers 
conferred by section 1 of the act of Congress approved August 29, 
1916, entitled “An act making appropriations for the support of the 
Army for the fiscal year ending June 30, 1917. and for other pur¬ 
poses,” took possession and assumed control at 12 o’clock noon on 
December 28, 1917, of certain railroads and systems of transportation, 
and the appurtenances thereof, and directed that the possession, 
control, operation, and utilization of the transportation systems thus 
taken should be exercised by and through William G. McAdoo, ap¬ 
pointed Director General of Railroads; and 
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(b) Whereas the Congress of the United States, by an aet ap¬ 
proved March *21, 1918, hereinafter called the Federal control act, 

has authorized the President to enter into agreements with 

25 the companies owning the railroads and systems thus taken 
over for the maintenance and upkeep of the same during 

the period of Federal control, for the determination of the rights 
and obligations of the parties to the agreement arising from or out 
of Federal control, including the compensation to Ik* received or 
guaranteed, and for other purposes, as in said act more fully set 
out, and authorized the President to exercise any of the powers by 
said act or theretofore granted him with relation to Federal con¬ 
trol through such agencies as he might determine; and 

(c) Whereas bv a proclamation dated March 29, 1918, the Presi¬ 
dent, acting under the Federal control act and all other powers him 
thereto enabling, authorized the Director General, either personally 
or through such divisions, agencies, or persons as he may appoint, 
and in his own name or in the name of such divisions, agencies, or 
persons, or in the name of the President, to agree with the carriers, 
or any of them, or with any other person in interest, upon the amount 
of compensation to be paid pursuant to law, and to sign, seal, and de¬ 
liver in his own name or in the name of the President or in the name 
of the United States such agreements as may be necessary and ex¬ 
pedient with the several carriers or other persons in interest respect¬ 
ing compensation, or any other matter concerning which it may be 
necessary or expedient to deal, and to make any and all contracts, 
agreements, or obligations necessary or expedient and to issue any 
and all orders which may in any way be found necessary and ex¬ 
pedient in connection with the Federal control of systems of trans¬ 
portation, railroads, and inland waterways as fully in all respects as 

the President is authorized to do, and generally to do and per- 

26 form all and singular the acts and things and to exercise all 
and singular the powers and duties which in and by the said 

act, or any other act in relation to the subject thereof, the President 
is authorized to do and perform; and 

(d) Whereas the said William G. McAdoo has resigned as Director 
General of Railroads and by a proclamation dated January 10. 1919, 
the President appointed Walker I). I lines Director General of Rail¬ 
roads and authorized him, either personally or through such divi¬ 
sions, agencies or persons as he may appoint, in his own name or in 
the name of such divisions, agencies, or persons, or in the name of 
the President, to agree with the carriers or any of them or with any 
other person in interest, upon the amount of compensation to he 
paid in pursuant to law. and to sign, seal and deliver in his own 
name or in the name of the President or in the name of the United 
States of America such agreements as may be necessary and expedient 
with the carriers or other persons in interest respecting compensation, 
or any other matter concerning which it may he necessary or ex¬ 
pedient to deal, and to make any and all contracts, agreements or 
obligations necessary or expedient and to issue any and all orders 
which may in any way be found necessary and expedient in connec¬ 
tion with the Federal control of the systems of transportation taken 
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over by the proclamation of December 26, 1917, as fully in all re¬ 
spects as the President is authorized to do, and generally to do and 
perform all and singular the acts and things and to exercise all and 
singular the powers and duties in relation to such Feneral control as 
the President is by law empowered to do and perform; and 
27 ( e) Whereas the Interstate Commerce Commission has cer¬ 

tified to the President that the amount of the average annual 
railway operating income of the Company, computed in the man¬ 
ner provided in section 1 of the Federal control act, is seventy-eight 
thousand, three hundred and seventy-five dollars and eighteen cents 
($78,375.18), subject to such changes and corrections as the Commis¬ 
sion may hereafter determine and certify to be requisite in order that 
the accounts and reports of the Company used by the Commission 
as the basis of computing said average annual railway operating in¬ 
come may be brought into conformity with the accounting rules or 
regulations of the Commission in force at the time of such account¬ 
ing, or in order to correct computations based on such accounts or re¬ 
ports; and "■ 

Whereas, an agreeemnt has been reached between the Director 
General and the Company that the Company’s road and property 
shall be considered as having come under Federal control as of mid' 
night of June 30, 1918; 

Now, therefore, the parties hereto each in consideration of the 
agreements of the other herein contained, do hereby covenant and 
agree to and with each other as follows: 


Section 1.—Privity, Alterations, Definitions, etc. 


Sec. 1. (a) This agreement shall be binding upon the United 
States, the Director General and his successors, and upon the Com¬ 
pany, its successors and asigns. 

This agreement shall not be construed as creating any right, claim, 
privilege, or benefit against either party hereto in favor of any state 
or any subdivision thereof, or of any individual or corporation other 
than the parties hereto. 

28 ( b ) The provisions of this agreement may be altered, 

amended, or added to by and only by mutual consent signified 
by instruments in writing signed by the Director General and by some 
officer of the Company thereto duly authorized by the Board of Di¬ 
rectors of the Company. 

( c ) Wherever in this agreement the word “Commission” is used 
it shall be understood as meaning the Interstate Commerce Commis¬ 
sion, acting by divisions or otherwise as authorized by law; but 
either party shall have the right to have the decision of any division 
reviewed by the Commission sitting as a whole. 

(d) Wherever in this agreement the words “Federal control” are 
used to indicate a period of time, they shall be understood as mean¬ 
ing the period from 12 o’clock midnight of June 30, 1918, to and 
including the day and hour on which said control shall cease. 
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(e) Wherever in this agreement the words “test period’’ are used, 
they shall he understood as meaning the period between July 1, 
1914, and June 30, 1917, both inclusive. 

(/) Wherever in this agreement the words “standard return’’ are 
used, they shall be understood as meaning the average annual rail¬ 
way operating income of the Company, computed in the manner pro¬ 
vided in section 1 of the Federal control act, and ascertained and 
certified by the Commission. 

(g) Wherever in this agreement the words “Director General’’ are 
used, they shall be understood as designating the person who has been 
or may from time to time be appointed by the President to exercise 
the powers conferred on him by law with relation to Federal con¬ 
trol, or such agents or agencies as the Director General may from 

time to time appoint for the purpose; and wherever by this 

29 agreement any notice is to be given by the Director General, 
the same may be given in his name by any subordinate thereto 

duly authorized. 

( h) Wherever the property of the company is referred to in this 
agreement it shall be understood as including all the property de¬ 
scribed in paragraph (a) of section 2 hereof, whether owned by or 
leased to the Company, and, where the context permits, all additions 
or betterments thereto or extensions thereof made during Federal 
control; and as to all such leased property the Company shall have 
the benefit of and be subject to all the obligations and provisions of 
this agreement and shall be subject to all duties imposed by law in 
respect of such leased property. 

(t) The descriptive words at the heads of the several sections of 
this agreement and the table of contents are inserted for convenience 
merely, and are not to l>e used in the construction of the agreement. 

Section 2.—Property Taken Over. 

Sec. 2. The Company's railroad and system of transportation of 
which the President has taken over possession, use, control, and 
operation shall be considered as including: 

(a) The following roads and properties: 

The railroad of the Abilene & Southern Railway Company, ex¬ 
tending from Hamlin, Texas, to Ballinger, Texas, together with all 
branches and tracks, trackage, bridge, and terminal rights, and lines 
of railroad owned by or leased to and operated by the Company as a 
part of its system of transportation, and all other property of the 
Company with the appurtenances thereof, whether included in the 
foregoing list or not, the revenues of which were used, or which, if the 
property had been then owned by or leased to it and had then 

30 l>een revenue bearing, would have been used, in computing 
the Company’s standard return. 

The Company reserves to itself the benefit of all leases (and of all 
rents and revenues accruing therefrom) of parts of its right of way, 
station grounds and other property, the revenues from which under 
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the accounting rules of the Commission in force during the test 
period were properly creditable to “miscellaneous rent income” or 
“miscellaneous income.” The Company grants to the Director Gen¬ 
eral all its rights to terminate leases of any part of its right of way, 
yards, or station grounds, and to occupy and use the premises of any 
such lessee when, in his judgment, the same is required for operating 
purposes. The Company shall have for its owm benefit the right to 
lease for industrial sites or other purposes such portion of its right 
of way, yards, or station grounds, or structures thereon, as are not 
required by the Director General for operating purposes, and to re¬ 
ceive and enjoy the rentals therefrom, subject to the right of the 
Director General to cancel any such lease and to occupy the premises 
or structures whenever, in his judgment, the some are necessary for 
operating purposes. All expenses connected with any such property 
heretofore or hereafter leased or otherwise occupied, as in this para¬ 
graph provided, including taxes thereon which during the test 
period were not charged to railway tax accruals, shall be paid by 
the Company while receiving the revenues therefrom. 

(b) All materials and supplies on hand at midnight June 30, 
1918; 

(c) All balances in the account or accounts representing 
31 the total of “Net balance receivable from agents and conduc¬ 
tors” as of midnight June 30, 1918. 

Section 3.—Acceptance. 

Sec. 3. (a) The Company accepts all the terms and conditions of 
the Federal control act and any regulation or order made by or 
through the President under authority of said act or of that portion 
of the act approved August 29, 1910, referred to in paragraph (a) 
of the preamble to this agreement which authorizes the President in 
time of war to take possession, assume control, and utilize systems 
of transportation ; and the Company further and expressly accepts the 
convenants and obligations of the Director General in this agreement 
set out and the rights arising thereunder in full adjustment, settle¬ 
ment, satisfaction, and discharge of any and all claims and rights, at 
law or in equity, which it now has or hereafter can have, otherwise 
than under this agreement, against the United States, the President, 
the Director General, or any agent or agency thereof, for compensa¬ 
tion under the Constitution and laws of the United Staates for the 
taking possession of its property, and for the use, control, and opera¬ 
tion thereof during Federal control, and for any and all loss and 
damage to its business or traffic by reason of the diversion thereof 
or otherwise which has been or may be caused by said taking or by 
said possession, use, control, and operation. 

No claim is made by the Company for compensation for the period 
between noon of December 28, 1917, and midnight of June 30, 1918; 
and the revenues of said period shall belong to the Company, and 
the expenses thereof shall be paid by the Company, allocated in both 
cases as provided in paragraph (b) of section 4 hereof. 

2—4330a 
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(b) The Company, on its own initiative or upon the re¬ 
quest of the Director General, shall take all appropriate and 
necessary corporate action to carry out the obligations assumed by it 
in this agreement or lawfully imposed upon it bv or pursuant to the 
pioclamation of December 2b, 1D17, or by the Federal control act. 

(c) The Federal control act living in section 16 thereof expressly 
declared to be emergency legislation enacted to meet conditions 
growing out of war. nothing in this agreement shall he construed 
as expressing or prejudicing the future policy of the Federal Govern¬ 
ment concerning tlie ownership, control, or regulation of the Com¬ 
pany, or the method or basis of the capitalization thereof, and the 
recitals or provisions of this agreement shall not he used, as evidence 
or otherwise, by or against either party hereto in any pending or 
future proceedings which involves the acquisition or valuation of the 
Company's property or any part thereof; but nothing in this para¬ 
graph shall be taken or construed as affecting the settlement and 
discharge contained in paragraph ( a ) of this section, nor as limiting 
or qualifying any of the provisions of said paragraph for the pur- 
post's thereof, nor as limiting the use of this agreement as evidence 
in any proceeding under this agreement or under the Federal control 
act. 

Section 4.—Operation and Accounting During Federal Control. 

Sec. 4. (a) All amounts received by the Director General under 
paragraph (c) of section 2 hereof and all other amounts whether re¬ 
ceived from the Company in cash or collected or realized upon by 
him from current operating, assets belonging to the Company or 
arising from railway operations prior to midnight of June 30, 
33 1018. shall be credited by him to the Company; and the 

Director General shall, to the extent of the cash so received 
or realized, pay and charge to the Company all expenses arising out 
of railway operations prior to July 1, 1918, including reparation 
claims, and, unless objected to by the Company, may pay and 
charge to the Company any of such expenses, including reparation 
claims, in excess of the cash so received or realized. Balances of the 
above accounts shall be struck quarterly on the last days of March, 
June, September, and December of each year, and the cash balance 
found on such adjustments to be due either party shall be then 
payable and, if not paid, shall bear interest at the rate of 6 per cent 
per annum unless the parties shall agree upon a different rate; ex¬ 
cept that the rate of interest on any portion of a balance found due 
to the Company which is derived from cash in bank to the credit of 
such Company on interest, shall be adjusted in each case independ¬ 
ently of this contract as the parties may agree. 

{b) Railway operating expenses, reparation and other claims, hire 
of equipment and joint facility rents shall be allocated with refer¬ 
ence to the time when incurred as between the period prior and 
su' sequent to midnight of June 30, 1918. and as between the period 
of Federal control and the period subsequent thereto. Railway 
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operating revenues shall be allocated as between the period prior 
and subsequent to midnight of June 30, 1918, in accordance with 
the established accrual practices of the Company; except that where 
prior to midnight of June 30, 1918, the Company’s part of a service 
on through business had been completed or carload lots on its own 
line had reached destination, the revenue of the Company 

34 for such service shall be allocated to it; but as to classes of 
traffic where in the opinion of the Director General such allo¬ 
cation will involve undue delay or undue absorption of accounting 
labor, such revenues shall be allocated in accordance with the estab¬ 
lished accrual practices of the Company. Like methods of accruing 
and allocating such revenues shall be made at the end of Federal con¬ 
trol. 

(c) All expenditures made by the Director General during Fed¬ 
eral control for additions and betterments, exclusive of equipment, 
or for extensions begun prior to July 1, 1918, shall be charged to 
the Company, and if the completion of any such addition, better¬ 
ment, or extension is approved or ordered by the Director General, 
the Company shall be entitled under the provisions of paragraph 

( d) of section 7 hereof to interest on the cost thereof from the com¬ 
pletion of the work; but no interest (except to the extent that the 
same may be allowed and included in the compensation provided 
for in paragraph (a) of section 7 hereof) shall be due the Company 
upon any such expenditures for work done prior to July 1, 1918. 
Payments for all equipment ordered or under construction by the 
Company prior to July 1, 1918, but delivered on or after that date, 
shall also be considered as expenditures made by order or approval 
of the Director General under paragraph ( d) of section 7 hereof. 
Interest during construction payable under this paragraph, and also 
interest during construction on the cost of any additions, better¬ 
ments, and road extensions made by the Company or at its expense 
to the Company’s property during Federal control, shall be included 
in the cost of the work. 

(cl) Cash receipts or disbursements and other items arising out of 
transactions which do not enter into or form a part of those 

35 used in determining the Company’s standard return shall 
not be received or paid by the Director General unless such 

transactions are negotiated or conducted by his order for account of 
the Company and with its consent. When moneys are so received 
or paid bv the Director General in connection with such corporate 
. transactions they shall be credited or charged to the Company. 
There shall be an accounting of the amounts due by one party or 
the other under this paragraph at the end of each quarter year of 
Federal control, and the amount so found due shall be then payable 
and if not paid shall bear interest as provided in paragraph (a) of 
this section. 

(e) All sums paid by the Director General to maintain pension 
funds or pension obligations or practices, and all contributions to 
Young Men’s Christian Associations of employees, employees’ sav¬ 
ings funds, relief funds or associations, reading rooms or health, ac- 
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cident or death benefits for employees, shall be treated as a part of 
railway operating expenses during Federal control. 

(/) All salaries and expenditures incurred fcy the Company dur¬ 
ing Federal control for purposes which relate to the existence and 
maintenance of the corporation or to the properties of the Company 
not taken over by the President, or to negotiations, contracts, valua¬ 
tions, or anv business controversy with the Government or any 
branch thereof, and which are not specially authorized by the Direc¬ 
tor General, shall be borne by the Company; except that the ex|>enses 
of valuation now I eing made by the Commission to the extent that 
they are, in the opinion of the Director General, necessary to comply 
with the valuation orders and other requirements of the Com- 

86 mission and to the co-operation of the Company in the mak¬ 
ing of such valuation, shall be paid by the Director General 

as a part of railway operating expenses. If the Company is dissatis¬ 
fied with the ruling of the Director General it may appeal to the 
Commission, whose decision shall 1 e final. 

(g) The Director General shall furnish for additions, betterments 
and road extensions to the Company's property approved or ordered 
bv him any of the materials and supplies taken over under para¬ 
graph (h) of section *2 hereof, or purchased by him and held for use 
in connection with the Company's property, in so far as, in his 
judgment, he can do so with due regard to his own requirements, 
materials and supplies so furnished shall be charged to the Company 
at cost. 

(h) The Director General shall at his option be substituted for 
the period of Federal control in the place of the Company in respect 
of tlie benefits and obligations of contracts relating to operation in 
force July 1. 1918 (inelding contracts made by subsidiaries for the 
use and benefit of the Company and the right to abrogate or change 
and make new contracts with express companies for the period of 
Federal control), except as to contracts between the Company and 
subsidiary companies which shall he considered and treated as ar¬ 
rangements or practices; and the Director General shall in like man¬ 
ner at his option be substituted for such peiiod in respect of the 
benefits and obligations of arrangements and practices in force 
during the test period in regard to fuel, materials, and supplies f«n 
the operation of the property described in paragraph (a) of section 

2 hereof and of any additions, liettennents, and road exten- 

87 sions thereto, obtained from any mine, oil field, or other 
source of supply owned or controlled by the Company, it 

being understood that under such arrangements or practices, if 

availed of bv the Director General, he shall, to the extent necessarv 
• • 

to offset any increase in the standard return growing out of the fur¬ 
nishing by the Company or of its subsidiaries, during the test 
period, of fuel, materials, and supplies under an arrangement or 
practice at less than the then cost or the then market value thereof 
for railroad purposes, be charged for such fuel, materials and sup¬ 
plies a price expiessed in dollars or cents per unit below or above 
the then cost or the then market value thereof for railroad purposes 
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(as the practice of the Company may have been) in the same amount 
that the prices charged the Company during the test period were 
below or above the then cost or the then market value thereof for 
railroad purposes; and at the request of the Director General or the 
Company the prices for fuel or materials supplied between June 30, 
1918, and the execution of this contract shall be adjusted on the 
foregoing basis: Provided, however, That a source of Supply which 
the Company had acquired to safeguard its own operations shall not 
be depleted or reduced for use on other transportation systems, ex¬ 
cept in cases of emergency to 1 e determined by the Director General, 
in which event the quantity so used on other trnsportation systems 
shall be accounted for to the Company at the fair value thereof: 
And provided further, That materials and supplies secured under 
contracts which the Company had made for its own operations shall, 
so far as practicable, be used on the Company's property, and that, 
if used on any other transportation system, materials and supplies 
of like character shall be furnished bv the Director General for use 
in making such additions, betterments, and road extensions 

38 as shall be chargeable to the Company and shall be charged 
at cost under such contracts. 

(?) The Director General shall pay, or save the Company harmless 
from, all expenses incident to or growing out of the possession, opera¬ 
tion, and use of the property taken over during Federal control, ex¬ 
cept the expenses which under this agreement are to be borne by the 
Company. He shall also pay or save the Company harmless from all 
rents called in the monthly reports to the Commission equipment 
rents or joint-facility rents, and all judgments or decrees that may 
be recovered or issued against, and all fines and penalties that may bo 
inqx)sed upon, the Company by reason of any cause of action arising 
out of Federal control, or of anything done or omitted in the posses¬ 
sion, operation, use, or control of the Company’s property during 
Federal control, except judgments or decrees founded on obligations 
of the Company to the Director General or the United States. 

( j ) Except as otherwise provided in this agreement the Director 
General shall save the Company harmless from any and all liability, 
loss, or expense resulting from or incident to any claim made against 
the Company growing out of anything done or omitted during Fed¬ 
eral control in connection with, or incident to, operation or existing 
contracts relating to operation; and shall do and perform, so far as is 
requisite under Federal control for the protection of the Company, 
all and singular the things, of which he may have notice, necessary 
and appropriate to prevent, because of Federal control or of anything 
done or omitted thereunder, the forfeiture or loss by the 

39 Company of any of its property rights, ordinance rights, or 
franchises, or of its trackage, lease, terminal, or other contracts 

involving a facility of operation; but nothing herein contained 
shall be construed to require the Director General to make any capital 
expenditure necessary to preserve a franchise or ordinance right not 
heretofore availed of by the Company. The Director General shall 
also save the Company harmless from any and all claims for breach 
of covenant heretofore entered into by the Company or by any prede- 
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cessor in title or interest in any mortgage or other instrument in 
resj>ect to insurance against losses by tire. 

Nothing in this or in the preceding paragraph shall be construed 
to bean assumption by the Director General of, or to make him liable 
on, any obligation of the Company to pay a debt secured by a mort¬ 
gage or any rent under a lease, except rents which during the test 
period were called in the monthly reports to the Commission equip¬ 
ment rents and joint-facility rents and rents which under the account¬ 
ing rules of the Commission in force during the test period were 
classified as ope rating expenses. 

The Company shall, during Federal control, pay the rents of any 
property, held by it under lease or contract, described in paragraph 
(a) of section 2 hereof, except the rents which during the test period 
were, under the rules of the Commission, classified as equipment rents 
or joint facility rents, and rents which were classified as operating 
expenses; which excepted rents shall be paid by the Director General. 
If the lease of, or right to use, any property described in paragraph 
(a) of said section 2 expires during Federal control, the Company 
shall, if possible, and if requested by the Director General, re- 

40 new the same; the rental, however, of property in the excepted 
classes above mentioned shall be paid by the Director General. 

The Company shall pay the same amount of rent as was payable at 
the beginning of Federal control for other property, the lease of or 
right to use which is renewed at the request of the Director General, 
but any increase in the rental of such other property shall be paid by 
the Director General. 

(k) In carrying out the provisions of paragraphs (a), (/>), (c), 
and (d) of this section and the provisions of section (i hereof the 
Director General shall not settle any claim by or against the Company 
against the objection in writing of the President or of any other duly 
authorized officer of the Company. The conduct of all litigation 
before any court or commission arising out of such disputed claims, 
or out of operation prior to Federal control, shall be in charge of the 
Director General’s legal force and the expense thereof shall be paid 
by the Director General; but the Company may. at its own expense, 
employ special counsel in connection with any such litigation. 

(/) Nothing in this agreement shall be construed as inconsistent 

with the provision in section 10 of the Federal control act that no 

process, mesne or final, shall be levied against any property under 

Federal control, nor as a waiver bv the United States of anv claim 

«. • 

that might otherwise be made by it that the rights of any State or 
subdivision thereof or of any individual or corporation have been 
abrogated or suspended by the taking over of the Company’s property 
or by Federal control. 

(w) The Company shall have the right at all reasonable times 
to inspect the books and accounts kept by the Director Gen- 

41 eral relating to the property of the Company or to the opera¬ 
tion thereof, and the Director General shall during Federal 

control furnish the Company with a copy of the operating reports 
relating to its property, and as soon as practicable after the end of 
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each fiscal year shall furnish to the Company a complete list of its 
equipment as of the end of such fiscal year. 

Section 5.—Upkeep. 

See. 5. (a) During the period of Federal control the Director 
General shall, annually, as nearly as practicable, expend and charge 
to railway operating expenses, either in payments for labor and 
material or by payments into funds, such sums for the maintenance, 
repair, renewal, retirement, and depreciation of the property described 
in paragraph (a) of section 2 hereof as may he requisite in order that 
such property may be returned to the Company at the end of Federal 
control in substantially as good repair and in substantially as com¬ 
plete equipment as it was on July 1, 1018: Provided, however, That 
the annual expenditure and charges for such purposes during the 
jieriod of Federal control on such property and the fair distribution 
thereof over the same, or the payment into funds of an amount equal 
in the aggregate (subject to the adjustments provided in paragraph 
(r) and to the provisions of paragraph (c) of this section) to the 
average annual expenditure and charges for such purposes included 
under the accounting rules of the Commission in railway operating 
expenses during the test period, less the cost of fire insurance included 
therein, shall be taken as a full compliance with the foregoing 
covenant. 

(b) The Director General may expend such sums, if any, in 
addition to those expended and charged under paragraph (a) 

42 of this section (subject to the adjustments provided in para¬ 
graph (r) of this section) as may be requisite for the safe 
operation of the property described in paragraph (a) of section 2 
hereof, assuming a use similar to the use during the test period and 
not substantially enhancing the cost of maintenance over the normal 
standard of maintenance of railroads of like character and business 
during said period; and the amount, if any, of such excess expendi¬ 
tures during Federal control shall he made good by the Company as 
provided in paragraph (b) of section 7 hereof. 

(c) Tn comparing the amounts expended and charged under the 
provisions of paragraph (a) and (b) of this section with the amounts 
expended and charged during the test period, due allowance shall 
he made for any difference that mav exist between the cost of labor 
and materials and between the amount of property taken over and 
the average for the test period, and, as to paragraph (a), for any 
difference in use between that of the test period and during Federal 
control which in the opinion of the Commission is substantial enough 
to he considered, so that the result shall be. as nearly as practicable, 
the same relative amount, character, and durability of physical 
repa ration. 

((f) At the request of either party there shall be an accounting 
of the amounts due by one pally or the other under paragraphs (a") 
and (b) of this section at the end of each year of Federal control and 
at the end of Federal control. 

(c) If during Federal control any of the property descril>ed in 
paragraph (a) of section 2 hereof or any replacement thereof or 
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addition thereto or betterment or extension thereof is destroyed or 
damaged otherwise than by fire or public enemies, and is not 

43 restored or replaced by the Director General, he shall reim¬ 
burse the Company the value of the pro]>erty destroyed or the 

amount of the damage at the time of the loss, and the cost of restora¬ 
tion or replacement, or said value or damage, as the case may be, shall 
be charged to annual railway operating expenses; it being understood 
that extraordinary losses caused by floods, explosions, train wrecks, 
or accident are included in the matters covered by this paragraph, 
while ordinary losses due to such causes are included in the matters 
covered by paragraph (a) of this section: Provided, however. That 
if the Commission, on application of either party and after giving 
due consideration to the practice of the Company during the test 
period in respect to such matters and to any other pertinent facts 
and circumstances, determines that it is just and reasonable that 
the said cost or value shall be apportioned or extended over a period 
of more than one year, this shall be done, and so much of said cost or 
value as may be apportioned by the Commission over the period sub¬ 
sequent to Federal control, shall be charged to the Company in the 
final accounting at the end of Federal control and shall be paid by it. 

Tf. during Federal eontrol, any of the property described in para¬ 
graph (a) of section 2 hereof or any replacement thereof or addi¬ 
tion thereto or betterment or extension thereof is destroved or dam- 
aged bv fire, and is not restored or replaced by the Director General, 
he shall reimburse the Company the value of the property destroyed 
or the amount of the damage at the time of the fire; and the cost of 
restoration or replacement or said value or damage, as the case may 
be, shall be charged to annual railway operating expenses, but the 
same shall not be considered a charge to such expenses for 

44 the purposes specified in paragraph (a) of this section. 

In case of any such loss or damage by fire, the Director Gen¬ 
eral shall, if given written notice of the requirements of any mort¬ 
gage, equipment lease, or trust on the property so destroyed or 
damaged, make such restoration or replacement, or pay such value 
or damage in such way as to meet the requirements of such mort¬ 
gage, equipment lease, or trust in the same manner as would have 
been proper in applying the proceeds of insurance on such property 
if it had been insured by the Company against loss or damage by 
fire in accordance with the terms of such instruments of lien; and a 
compliance with the written request of the Company in respect 
thereof shall be a full acquittance of any obligation of the Director 
General in the premises. 

The foregoing parts of this paragraph are subject to the proviso 
that in case of loss or damage any additions and betterments made 
in connection with or as a part of the restoration or replacement of 
property damaged or destroyed and chargeable under the accounting 
rules of the Commission in force December 31, 1917, to investment 
in road and equipment, shall be charged to and paid by the Com¬ 
pany. 

The Director General shall not be liable to the Company for any 
loss or damage due to the acts of public enemies. 
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(/) If any additions, betterments, or road extensions are made to 
the property taken over or any equipment is added at the expense of 
the Company and with the approval or by order of the Director 
General during Federal control, he shall expend and charge to rail¬ 
way operating expenses such sums either in payments for labor 
and materials or bv payments into funds, as may be requisite 
45 for the proper maintenance, repair, renewal, retirement, and 
depreciation of such property until the end of Federal con¬ 
trol. 

(g) The Company shall have the right to inspect its property at 
all reasonable times during Federal control, and the Director Gen¬ 
eral shall provide reasonable facilities for such inspection. 

(h) If any question shall arise, either during or at the end of 
Federal control, as to whether the covenants or provisions in this 
section contained are being or have been observed, the matter in 
dispute shall, on the application of either party, be referred to the 
Commission, which, after hearing, shall make such findings and 
order as justice and right may require, which shall he final as to the 
questions submitted and shall he binding on and observed by both 
parties hereto, except that either party may take any question of 
law to the courts, if he or it so desires. 

Section G.—Taxes. 

Sec. 6. (a) All taxes assessed under Federal or anv other govern¬ 
mental authority for the period prior to July 1, 1918, including a 
proportionate pail of any such tax assessed after June 80, 1918, for 
a period which includes any part of 1918 prior to July 1; or pre¬ 
ceding years and unpaid on that date, all taxes commonly called war 
taxes which have been or may be assessed against the Company 
under the act of Congress entitled “An act to provide revenue to 
defray war expenses, and for other purposes/’ approved October 8, 
1917, or under any act in addition thereto or in amendment thereof, 
and all taxes which have been or may be assessed on property under 
construction, and all assessments which have been or may 
4G be made for public improvements, chargeable under the ac¬ 
counting rules of the Commission in force December 31, 
1917, to investment in road and equipment, shall be paid by the 
Company; but upon the amount thus chargeable to investment in¬ 
terest shall be paid to the Company during Federal control at the 
rate provided in paragraph ( d ) of section 7 hereof. Taxes assessed 
during construction on additions, betterments, and road extensions 
made by the Company with the approval or by order of the Director 
General during Federal control shall be considered a part of the cost 
of such additions, betterments, and extensions, and shall, under 
the provisions of paragraph (cl) of section 7 hereof, bear interest as 
a part of such cost from the date of the completion of such additions, 
betterments, or extensions. Assessments for public improvements 
which do not become a part of the property taken over shall bear 
interest from the date of the payment of such assessment. 

(6) If any tax or assessment which under this agreement is to 
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1)0 paid by the Company is not paid by it when due, the same may 
l>e paid by the Director General and deducted from the next install¬ 
ment of compensation due under section 7 hereof. If any taxes 
proj>erly chargeable to the Director General have been or shall he 
paid by the Company, it shall he duly reimbursed therefor. 

(r) The Director General shall either pay out of revenues de¬ 
rived from railway operation during the period of Federal control 
or shall save the Company harmless from all taxes lawfully assessed 
under Federal or any other governmental authority for any part of 
said period on the property under such control, or on the right to 
operate as a carrier, or on the revenues derived from operation, 

47 and all other taxes which under the accounting rules of the 
Commission in force December 31, 1017, are properly charge¬ 
able to “railway tax accruals,” except the taxes and assessments for 
which provision is made in paragraph (a) of this section. The Di¬ 
rector General shall pay or save the Company harmless from the 
expense of all suits respecting the classes of taxes payable by him 
under this agreement. 

(d) If any such tax is for a period which l»egan before July 1, 
1018, or continues beyond the period of Federal control, such por¬ 
tion of such tax as may he apportionable to the period of Federal 
control shall he paid hv the Director General, and the remainder 
shall he paid by the Company. 

(f) Whenever a period for which a tax is assessed cannot he de¬ 
finitely determined, so much of such tax as is payable in any calendar 
vear shall he treated as assessed for such year. 

Section 7.—Compensation. 

Sec. 7. (a) The annual compensation guaranteed to the Company 
under section 1 of the Federal control act shall be the sum of Seventy- 
eight thousand, three hundred and seventy-five dollars and eighteen 
cents ($78,375.18), during each year and pro rata for each fractional 
part of a year of Federal control, subject, however, to any increase 
or decrease in the standard return hereafter made by the Commission 
as provided in paragraph (c) of the preamble of this agreement. 

(b) The said compensation shall he paid to the Company quart civ 
in equal installments on the last days of March, June, September, 
and December of each year for the quarter ending therewith. 

48 except that the first two installments shall he due as of 
September 30. 1918, and December 31, 1918, respectively, hut 

shall he paid upon the execution of this agreement ; hut from each 
installment there mav he deducted any amount then due hv the 
Company under paragraphs (a) and (d) of section 4 hereof, under 
paragraph ( b) of section 5 hereof, and under paragraph (/>) of 
section 0 hereof, and all amounts required to reimburse the United 
States for the cost of additions and betterments made to the property 
of the Company not justly chargeable to the United States, unless 
such matters are financed or otherwise taken care of by the Company 
to the satisfaction of the Director General, and the Director General 
may apportion any such amounts to two or more subsequent install- 
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ments: Provided, however, thnt said power to deduet amounts due or 
accruing under paragraph (6) of section 5 hereof and the cost of ad¬ 
ditions and betterments not justly chargeable to the United States 
shall not be so exercised as to prevent the Company from paying out 
the sums reasonably required to support its corporate organization, 
to keep up sinking funds for the Company’s debts required by con¬ 
tracts in force June 30, 1018, to pay its taxes, to pay rents and other 
amounts (not chargeable to capital account) properly payable by the 
Company for leased or operated roads and properties, to pay interest 
which has heretofore been regularly paid by the Company, and in¬ 
terest on loans issued during Federal control and approved by the 
Director General, nor shall such deduction be made in respect of ad¬ 
ditions and betterments which are for war purposes and not for the 
normal development of the Company, nor in respect of road ex¬ 
tensions, nor in respect of amounts due under paragraphs (a) and 
( d) of section 4 hereof, in eases where the current assets, in- 
40 eluding materials and supplies, of the Company taken over 
by the Director General under the provisions of this agree¬ 
ment clearly exceed the current liabilities of the Company paid or 
assumed by the Director General under said section. In the event 
of a difference as to the fact whether additions and betterments are 
for war purposes and not for the normal development of the Com¬ 
pany, or as to whether an addition is a road extension, the question 
may, on application of either party, be referred to and determined 

bv the Commission. 

• 

The power provided in this paragraph to deduct the amount due 
bv the Company for the cost of additions and betterments not justly 
chargeable to the United States is further declared to be an emergency 
power, to be used by the Director General only when he finds that 
no other reasonable means is provided bv the Company to reimburse 
the United States, and, as contemplated by the President’s proclama¬ 
tion and by the Federal control act, it will be the policy of the Di¬ 
rector General to so use such power of deduction as not to interrupt 
unnecessarily the regular payment of dividends as made by the 
Company during the test period. 

Overdue installments of compensation, or balances thereof, pro¬ 
vided for in this section shall bear interest from maturitv at the rate 
of five per cent per annum, except that if the Director General shall, 
prior to the execution of this contract, have loaned the Company any 
money, then, to the extent of the amount thus loaned, the install¬ 
ments of compensation overdue at the date of the execution hereof 
shall bear interest from maturity at the same rate as that charged to 
the Company on such loans. 

50 (c) During Federal control the Company shall not, with¬ 

out the prior approval of the Director General, issue any 
bonds, notes, equipment trust certificates, stock, or other securities, 
or enter into any contracts (except contracts in respect of corporate 
affairs and property not taken under Federal control), or agree to pay 
interest on its debt at a higher rate, or for rent of leased roads and 
properties a larger amount, than the rates and amounts payable a« of, 
or required by contracts in force on, June 30, 1918. The Company 
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may, however, procure (lie authentication and delivery to it under 
any mortgage or trust deed or agreement in force June 30, 1918, of 
bonds or notes issuable thereunder in respect of additions, better¬ 
ments, extensions, and equipment, or for refunding purposes. 

(<7) Upon the cost of additions and betterments, less retirements 
in connection therewith, and upon the cost of road extensions, made 
to the property of the Company during Federal control, the Director 
Cicneral shall, from the completion of the work, pay the Company a 

reasonable rate of interest, to he fixed bv him on each occasion. In 

« 

fixing such rate or rates he may take into account not merely the 

value of money but all pertinent facts and circumstances, whether 

the money used was derived from loans or otherwise, provided that 

to the extent that the money is advanced bv the Director General or 

• • 

is obtained by the Company from loans or from the proceeds of 
securities the rate or rates shall be the same as that charged by the 
Director General for loans to the Company or to other companies of 
similar credit. 

(c) From its compensation so received or from other income, if 
adequate for the purpose, the Company shall make all payments of 
interest, rents (other than the equipment rents, joint facility 

51 rents, and rents classified as operating expenses mentioned in 
paragraph ( i) of section 4 hereof), and other sums necessary 

to prevent a default under any mortgage or lease of any of the 
property described in paragraph (a) of section 2 hereof; and if at 
any time during Federal control the Company, by virtue of any 
change in the right of possession (subject to the rights of the United 
States) to any of said property or otherwise, shall no longer be en¬ 
titled as between itself and any other person or corporation to receive 
the entire compensation herein provided, such compensation shall 
be apportioned and paid as between the parties entitled thereto, as 
justiee and right may require. 

Section 8.—Claims for Lasses on Additions, etc. 

Sec. 8. (a) Prompt notice in writing, except as provided in para¬ 
graph (d) of this section, shall be given the Company of the making 
or ordering of any additions, betterments, or road extensions, in¬ 
cluding terminals, motive power, cars, or other equipment to or for 
the property of the Company costing more than one thousand dollars, 
with an estimate of the cost thereof. Such notice shall be given be¬ 
fore the begining of the work or the acquisition of the property 
whenever in the judgment of the Director General it is practicable to 
do so. Within a reasonable time after the completion of the work or 
tlie acquisition of the property, a written statement of the final cost 
thereof shall be given the Company. There shall be furnished the 
Company as soon as practicable after the end of each month, a written 
statement of all expenditures estimated to cost one thousand 

52 dollars or less ehargeable to investment in road and equip¬ 
ment made during the month, with a brief description of the 

work done or of the property acquired; and such statement shall con¬ 
stitute all the notice of additions and betterments costing one thou- 
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sand dollars or less required by (b) and (c) of this section. The 
notices provided in this paragraph may be given to the president of 
the Company unless the Company designates some other officer to 
receive the same, in which event the notice shall be given to such 
other officer. 

(6) Any claim of the Company for loss accruing to it by reason 
of expenditures for additions and betterments made to the property 
of the Company during Federal control in connection with or as a 
part of the work of maintaining, repairing, and renewing the Com¬ 
pany’s property and chargeable under the accounting rules of the 
Commission in force December 31, 1917, to investment in road and 
equipment, except such expenditures as are incurred in connection 
with the replacement of buildings and structures in new locations, 
may be determined by agreement between the Director General and 
the Company, or, failing such agreement as to the fact or amount 
of such loss, the questions at issue may, upon the application of either 
party at any time after the filing of the statement of claim herein¬ 
after referred to, be ascertained in the manner provided in section 3 
of the Federal control act: Provided, however, That no loss shall be 
claimed by the Company and no money shall be due to it in respect 
of such additions and betterments upon the ground that the actual 
cost thereof at the time of construction was greater than under other 
market and commercial conditions; and for the purpose of deter¬ 
mining such controversy the amount paid for any addition or 

53 betterment shall be deemed the fair and reasonable cost thereof 
and shall be taken as the basis for such determination; nor 

unless the Company, within sixty days of notice to it that the work 
will be done, shall give the Director General notice of objection 
thereto and shall file with the Director General a statement of its 
claim within ninety days after notice of the completion of the work. 

( c) Anv claim of the Company for loss accruing to it by reason 
of any additions and betterments which are not made in connection 
with or as a part of the work of maintaining, repairing, and renewing 
the Company’s property, or accruing to it in connection with main¬ 
tenance in the replacement of buildings and structures in new loca¬ 
tions, or by reason of road extensions, terminals, motive power, cars, 
or other equipment made to or provided for the property of the Com¬ 
pany during Federal control, may be determined by agreement be¬ 
tween the Director General and the Company, or failing such agree¬ 
ment as to the fact or amount of such loss, may, by proceedings in¬ 
stituted not later than six months after the end of Federal control be 
ascertained in the manner provided in section 3 of the Federal con¬ 
trol act: Provided, however, That no loss shall be claimed by the 
Company and no money shall be due to it in respect of such addi¬ 
tions, betterments, road extensions, terminals, motive power, cars, or 
other equipment mentioned in this paragraph upon the ground that 
the actual cost thereof at the time of construction or acquisition was 
greater than under other market and commercial conditions; and 
for the purpose of determining such controversy the amount paid for 
any additions, betterments, road extensions, terminals, motive 

54 power, ears, or other equipment shall be deemed the fair and 
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reasonable cost thereof and shall he taken as the basis for such 
determination; nor unless within sixtv days after notice to the Com- 
pany of such construction or acquisition written notice is given to 
the Director General by the Company that it will claim a loss in re¬ 
spect thereof. With and as a part of such notice the Company shall 
state its objections to such construction or acquisition as far as rea¬ 
sonably practicable at the time. Nothing in this agreement shall be 
construed as barring the United States from contending that no loss 
within the meaning of the Federal control act accrued to the Com¬ 
pany by reason of any additions, betterments, or road extensions 
made during Federal control by order or approval of the Director 
General, if it is made to appear that the Company itself hut for 
Federal control should in the exercise of sound judgment have made 
such addition, betterment, or road extension. 

(d) Where additions, betterments, or road extensions or terminals, 
motive power, cars, or other equipment have been made to or pro¬ 
vided for the property of the Company during Federal control but 
prior to the execution of this agreement, the Director General shall 
not be required to give the notice thereof provided for in paiagraph 
(a) of this section and notice by the Company of any claim of loss 
in respect thereto may be given the Director General within ninety 
days after the execution hereof; and such claims shall thereafter be 
proceeded with in the manner provided in paragraph (6) or para¬ 
graph (c) of this section, as the case may be. 

(e) The Director General shall reimburse the Company for the 
amount of loss ascertained under this section with a proper adjust¬ 
ment of interest thereon. 

55 (/) The Director General shall not acquire any motive 

power, cars, or other equipment at the expense, or on the 
credit, of the Company in excess of what in his judgment is neces¬ 
sary, in addition to its then existing equipment, to provide for the 
traffic requirements of its own system of transportation; but this pro¬ 
vision shall not prevent the Director General, after the acquisition of 
such equipment, from using the same, or any part thereof, on the line 
of any other transportation system operated by him. 

Section 9.—Final Accounting. 

Sec. 9. (a) At the end of Federal control all the property de¬ 
scribed in paragraph {a) of section 2 hereof shall be returned io the 
Company, together with all repairs, renewals, additions, betterments, 
replacements, and road extensions thereto which have been made 
during Federal control, except as any part thereof may have been 
destroyed or retired and not replaced, in which case the provisions of 
section 5 hereof shall govern, and except that the Director General 
shall not be obliged to restore or replace property destroyed or dam¬ 
aged by the acts of public enemies. 

( b) At the end of Federal control the Director General shall re¬ 
turn to the Company all uncollected accounts received bv him from 
the Company and also materials and supplies equal in quantity, 
quality, and relative usefulness to that of the materials and supplies 
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which he received, and to the extent that the Director General does 
not return such materials and supplies he shall account for the same 
at prices prevailing at the end of Federal control. To the extent that 
the Company receives materials and supplies in excess of those deliv¬ 
ered by it to the Director General it shall account for the same at 
the prices prevailing at the end of Federal control and the 
5G balance shall be adjusted in cash. 

(c) The total amount of the account “Not balance receiv¬ 
able from agents and conductors” at the end of Federal control may 
he turned over by the Director General to the Company. He may 
also turn over all assets which have accrued out of operation; and the 
Company shall, to the extent of the cash received or realized from 
such assets, pay and charge to the Director General all expenses aris¬ 
ing out of railway operations during Federal control, including 
reparation and other claims, and may, unless objection is made by 
the Director General, pay and charge to him any such expenses, in¬ 
cluding reparation and other claims, in excess of the cash so re¬ 
ceived or realized. On the first day of the third month following 
the termination of Federal control an accounting between the parties 
shall he had, and so on the first of each third month thereafter. 
Any balance found due either party shall be payable as of the date 
on which the account is stated and shall bear interest until paid. 

( d) At the end of Federal control there shall be paid to the Com¬ 
pany any balance then remaining unpaid of the cash received from 
the Company at the beginning of or during Federal control, together 
with any unpaid interest which may have accrued upon the same. 
There shall also be paid to the Company any funds created under 
the provisions of this agreement except to the extent that such funds 
may have been properly used under this agreement. 

(e) Wherever under any provision of this section there is to be 
an adjustment of interest, it shall be at the rate of five per cent per 
annum, unless the parties shall in any case agree on a different 

rate. 

57 (/) After Federal control no claim by or against the Di¬ 

rector General shall be settled by the Company against the 
written objection of the Director General or the Attorney General 
of the United States. The conduct of all litigation before any 
court or commission arising out of such disputed claims or out of 
operations during Federal control shall be in charge of the Com¬ 
pany’s legal force and the expense thereof shall be paid by the Com¬ 
pany; but the Director General or the Attorney General may, at the 
expense of the United States employ special counsel in connection 
with any such litigation. 

Execution. 

In witness whereof, these presents have on the day and year first 
above written been duly signed, sealed, and delivered by Walker D. 
Hins, Director General of Railroads, and duly signed, sealed, and 
delivered by the Abilene & Southern Railway Company, by its 
President, attested by its Secretary, with its corporate seal hereto 
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affixed; such execution and delivery on the part of the Company 
having been duly authorized and directed by a vote of the Board of 
Directors at a meeting duly convened and held on the 18th day of 
December, 1918, which action on the part of the Board of Directors 
was duly authorized ratified by vote of the stockholders of the Com¬ 
pany at a meeting duly convened and held on the 18th day of De¬ 
cember, 1918, certificates of which meetings, duly attested by the 
Company^ Seeretarv, have been lodged with the Director General. 
[seal.] WALKER D. HINES, 

Director General of Railroads. 
[seal.] ABILENE & SOUTHERN RAILWAY 

COMPANY. 

By MORGAN JONES, President. 

A Hpol • 

M. E. KAUFMAN, 

Secretary. 

58 J. G. W. 

I hereby certify the foregoing is a true and correct copy. 

A. F. FINEBERG, 

Office Manager , Director General of Railroads. 

59 Answer of the Interstate Commerce Commission 

Filed October 21, 1924. 

******* 

The Interstate Commerce Commission, the respondent in the above- 
entitled cause, now and at all times hereafter saving and reserving 
to itself all and all manner of benefit and advantage of exception to 
the many errors and insufficiencies in the petitioner’s petition con¬ 
tained, for answer thereunto or unto so much or such parts thereof 
as this respondent is advised is material for it to make answer unto, 
answers and savs: 

I. Answering Paragraphs I and II of the petition the respondent, 
hereinafter called the Commission, admits that the allegations con¬ 
tained in said paragraphs are true. 

II. Answering Paragraph TIT of the petition, the Commission ad¬ 
mits that the allegations contained in subdivision (a) of said para¬ 
graph are true and admits that, as alleged in subdivision (b) of said 
paragraph, certain duties are imposed upon the Commission hv Sec¬ 
tion 204 of the Transportation Act, 1920. but for information con¬ 
cerning the duties so imposed the Commission refers the court to 
the language of said section. 

III. Answering Paragraph IV of the petition, the Commission ad¬ 
mits that by the Army Appropriation Act of August 29, 1910, cer¬ 
tain authority in connection with systems of transportation 

60 was conferred upon the President of the United States, but for 
information concerning said authority the Commission refers 

the court to the language of said Act. 
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TV. Answering Paragraph V of the petition, the Commission ad¬ 
mits that, acting under authority conferred upon him by law, in¬ 
cluding said Act of August 29, 1916, the President issued the procla¬ 
mation dated December 26, 1917, referred to in said paragraph, but 
for information concerning its contents and their effect the Commis¬ 
sion refers the court to the language of said proclamation, which is 
Exhibit I to the petition. 

V. Answering Paragraph VI of the petition, the Commission ad¬ 
mits that certain authority was conferred upon the President by the 
Federal Control Act of March 21, 1918, but for information con¬ 
cerning the character and extent of such authority the Commission 
refers the court to said Federal Control Act. 

VI. Answering Paragraph VII of the petition, the Commission 
admits that an agreement dated March 25, 1919, was entered into by 
and between the President, acting through the Director General of 
Railroads*on the one hand, and the petitioner on the other hand, but 
for information concerning the nature and effect of said agreement, 
which is Exhibit II to the petition, the Commission refers the court 
to the language of said agreement. The Commission alleges that 
said agreement is incompetent, irrelevant, and immaterial. The 

Commission denies the allegation that the President did not 

61 take possession of or operate any of the petitioner’s railroad 
or system of transportation prior to July 1, 1918, and denies 

that the truth of said allegation is admitted by the President in the 
aforesaid agreement of March 25, 1919. 

VII. Answering Paragraph VIII of the petition, the Commission 
admits that this paragraph contains a correct copy of section 204 of 
the Transportation Act, 1920. 

VIII. Answering Paragraphs IX to XIV, inclusive, of the peti¬ 
tion, the Commission denies that petitioner operated the railroad 
or system of transportation, referred to in Paragraph IX, from Janu¬ 
ary 1, 1918, to June 30, 1918. In this connection the Commission al¬ 
leges that petitioner did not operate said railroad or system of trans¬ 
portation, within the meaning of section 204 of the Transportation 
Act, 1920, during any part of the Federal-control period, which 
period extended from 12 o’clock noon on December 28, 1917, to 
12.01 a. m. on March 1, 1920. 

The Commission admits that petitioner filed an application for 
reimbursement of deficits under section 204 of the Transportation 
Act, 1920, and that in said application petitioner alleged that it was 
entitled to such reimbursement, but denies that in connection with 
said application the Commission either failed to act or refused to 
perform any of the duties imposed upon it by said section 204. 
The Commission admits that it refused either to ascertain or report, 
or to certify to the Secretary of the Treasury, that petitioner 

62 is entitled to such reimbursement, after according to peti¬ 
tioner a full hearing in the premises, under circumstances 

disclosed, upon facts found, and for reasons stated, in one rej>ort and 
order of the Commission dated July 29, 1922, and in another report 
and order of the Commission dated June 6, 1923, which reports and 
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orders are hereby referred to and made a part of this answer. The 
Commission alleges that said reports and orders were made and en¬ 
tered in a proceeding before it designated, 

Finance Docket No. 100. Deficit status of Abilene & Southern Ry., 
In the matter of the application of the Abilene A Southern Railway 
Company for reimbursement of deficits under section 204 of the 
Transportation Act, 1920, 

and that the citations of said reports and orders are, respectively, 72 
I. C. C. 333, and 79 I. (\ <\ .747. 

The Commission further alleges that, in said re|>ort of July 29. 
the Commission made findings of fact and statements as follows, 
lhamely: 

We find that the Abilene A Southern Railway Company was 
under Federal control during the Federal control period and that it 
is not embraced within the provisions of section 204 of the trans¬ 
portation act. 1920. Its claim for reimbursement under that section 
will therefore be dismissed. An appropriate order will be entered. 

The Commission further alleges that, in the order last above 
mentioned, the Commission said: 

Investigation of the matters and things involved in this pro¬ 
ceeding having been had, and said division having, on the 
fid ' date hereof, made and filed a report containing its findings 
of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof: 

It is ordered. That the said application of the Abilene A' Southern 
Railway Company he, and it is hereby, dismissed. 

The Commission further alleges that, in said report of June fi, 

the Commission made findings of fact and statements as follows, 

namelv: 

%> 


The original report in this proceeding, 72 I. C. (\, 333, was issued 
without formal hearing. Cpon petition, the case was reopened for 
argument, which was heard on December 1, 1922. Upon argument, 
question arose as to certain facts, and the case was thereupon assigned 
for formal hearing, which was had on January 11, 1923. Further 
argument has also been heard. This report is based upon the record 
as thus supplemented. 

The commission, by division 4. found in its former report that 
the Abilene A Southern was placed under Federal control and 
operation by the President’s proclamation of December 26, 1917; 
that the methods of relinquishment of the roads from Federal con¬ 
trol were prescribed by the Federal control act; that in the absence 
of such relinquishment the company’s property continued under 
Federal control until the end of the Federal control period; that the 
contract between the Director General of Railroads and the com¬ 
pany, entered into on March 2f>, 1919, was not a relinquish- 
64 ment; and that the Abilene A Southern was not under private 
operation within the meaning of section 204 during any 
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portion of the Federal control period. At the hearing on Janu¬ 
ary 11, 1923. further evidence was adduced relative to the carrier's 
property and operations and the relations between the carrier and 
the director general during the period of Federal control. 

The line of the Abilene & Southern Railway Company is entirely 
in the State of Texas, extending from Ballinger to Hamlin, a dis¬ 
tance of 96.4 miles. It connected during the period of Federal con¬ 
trol with the Gulf, Colorado & Santa Fe at Ballinger and Tuscola, 
with the Texas & Pacific at Abilene, with the Wichita Valiev at 
Abilene and Anson, and with the Kansas City, Mexico & Orient and 
the Missouri, Kansas & Texas at Hamlin. The company has inter¬ 
changed freight equipment and carload and less-than-carload freight 
with these connecting lines, and has been engaged as a common car¬ 
rier in general transportation for many years. 

The Abilene & Southern received the general orders and circulars 
issued from time to time by the director general to the carriers taken 
over by the Government. Among these were General Order No. 1, 
issued on or about December 26, 1917, giving general instructions 
to the officers, agents, and employees of the transportation systems 
taken over; General Order No. 2, issued December 29, 1917, ad¬ 
vising the chief executives of the carriers that no immediate 

65 changes in methods of accounting would be required; Gen¬ 
eral Order No. 3, issued January 5, 1918, prescribing general 

demurrage rules; General Order No. S, issued February 21, 1918, 
dealing with wages and labor conditions and announcing that wages, 
when determined upon, would be made retroactive to January 1, 
1918; General Order No. 10, issued March 14, 1918, requiring in¬ 
ventories of materials and supplies on hand; General Order No. 11, 
issued March 16, 1918, prescribing universal interline waybilling and 
standard forms for wavbilling and accounting; supplement No. 3 
to General Order No. 27, issued July 3, 1918, requiring increases 
in the wages of employees of the Abilene & Southern, dating from 
January 1, 1918; and General Order No. 28, increasing passenger 
fares June 10, 1918, and freight rates June 25, 1918. It appears that 
the carrier complied with these orders, as far as they were applicable 
to its circumstances. An inventory of materials and supplies was 
made pursuant to General Order No. 10, wages were increased pur¬ 
suant to supplement No. 3 to General Order No. 27, the amount of 
the increase for the first six months of 1918 being $6,965.65, and 
rates and fares were increased under General Order No. 28. 

About July 10, 1918, the officials of the Abilene & Southern re¬ 
ceived a printed notice of that date from J. S. Pyeatt, Federal mana¬ 
ger, United States Railroad Administration, notifying the company 
of the appointment of general managers, a traffic manager, general 
solicitor, chief engineer, and other officials for the “south- 

66 western region,” including the Abilene & Southern and other 
carriers. From about this date the road was taken more 

4 

actively under Federal control and its operations were more largely 
directed by the director general. 
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The facts thus placed of record support the conclusions of the 
former report. Recital (d) of the contract, hereinbefore quoted, 
shows that the director general was authorized by the President to 
enter into contracts only in respect of systems of transportation 
placed under Federal control bv the proclamation of December 26, 
1617. For the reasons fully stated in Application of St. Joseph Belt 
Rv., 6o I. C. C., 443. and in other cases, it is impracticable to dis¬ 
tinguish between Federal control and Federal operation. The Fed¬ 
eral control act. supplementing the President’s proclamation, was 
considered by Congress immediately following the proclamation, and 
became law March 21. 1018. The opening paragraph of that statute 
recites that the President had, in time of war, taken over the “pos¬ 
session. use, control, and operation (called herein Federal control)” 
of certain railroads and systems of transportation, indicating clearly 
that in the mind of Congress the roads included in the proclamation 
were under Federal operation. The act provides further that— 

every railroad not owned, controlled, or operated bv another carrier 
company, and which has heretofore competed for traffic with 
(>7 a railroad or railroads of which the President has taken the 
possession, use, and control, or which connects with such rail¬ 
roads and is engaged as a common carrier in general transportation, 
shall he hold and considered as within “Federal control,” as herein 
defined, and necessary for the prosecution of the war, and shall be en¬ 
titled to the benefit of all the provisions of this Act. 

The Abilene & Southern fully meets the description of the roads 
thus declared to be within the terms of the Federal control act. 

The Commission further alleges that each of the findings of fact 
and statements contained in the above quotations from said reports 
and orders of July *20 and June 6, and each of the other findings of 
fact included in said reports and orders, is true and correct, and is 
fully supported by the record made in the aforesaid proceeding be¬ 
fore the Commission upon which the findings and statements and 
said orders are based. 

All of which matters and things the Commission is ready to aver, 
maintain, and prove as this honorable court shall direct, and hereby 
pravs that said petition fie dismissed. 

INTERSTATE COMMERCE COMMISSION. 

P. J. FARRELL, 

Chief Counsel. 


City of Washington, 

District of Columbia, ss: 

Balthasar IT. Meyer, being duly sworn, deposes and says 
68 that he is a member of the Interstate Commerce Commis¬ 
sion. the above-named respondent, and makes this affidavit 
on behalf of said Commission; that he has read the foregoing an¬ 
swer and knows the contents thereof, and that the same is true. 

BALTHASAR H. MEYER. 
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Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 17th dav of October, 
1924. 

[notarial seal.] ALFRED HOLME AD, 

Notary Public. 


Traverse and Joiner of the Issue. 

Filed October 31, 1924. 

* * * * * * * 

Comes now the Petitioner, by its attorneys, and traverses the al¬ 
legations of the Answer of the Respondent, heretofore filed, and joins 
issue thereon. 

CARLIN, CARLIN & HALL, 

Attorneys for Petitioner. 

ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

Of Counsel. 

69 Petitioner’s Ex. A. 

Filed November 15, 1924. 

Law. 69375. 

Interstate Commerce Commission, Washington. 

I, George B. McGinty, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is true copy of transcript 
of stenographer’s notes of hearing held at Washington, D. C., Janu¬ 
ary 11, 1923, before Examiner Burnside and of Exhibits 1, 2 and 3 
filed at said hearing in Finance Docket No. 100, In the Matter of 
the Application of the Abilene & Southern Railway Company for 
Reimbursement of deficits under Section 204 of the Transportation 
Act, 1920, the originals of which are now on file and of record in 
the office of this Commission. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said Commission this 4th day of November, A. D. 1924. 

[seal.] GEORGE B. McGINTY. 

Secretary of the Interstate Commerce Commission. 
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70 Stenographers Minutes. 

Before the Interstate Commerce Commission. 

Docket No. Finance 100. 

In the Matter of the Application of The Abilene & Southern 

Railway Co. 

At Washington, D. C. 

Date: Jan. 11, 1923. 

Communications regarding this transcript should be addressed to 
Washington office. 

Smith & Hulsc, Official Reporter, 1742 K St., N. W., Washington, 


D. C. 
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72 Before the Interstate Commerce Commission. 

Finance Docket No. 100. 

In the Matter of the Application of The Abilene & Southern 
Railway Company for Reimbursement of Deficits under Section 
204 of the Transportation Act, 1920. 

Room 1023 I. C. C. Building, 
Washington, D. C., Thursday, January 11, 1923. 

The above-entitled matter came on for hearing at 10 o’clock a. m. 
before Examiner C. V. Burnside. 

Appearance: Mr. Alfred P. Thom, 320 Munsey Building, Wash¬ 
ington, D. C., appearing for Abilene & Southern Railway Company. 

Proceedings. 


Examiner Burnside: Gentlemen, the Commission has set this time 
and place for a hearing on Finance Docket No. 100, In the Matter 
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of the Application of the Abilene & Southern Railway Company for 
Reimbursement of Deficits under Section 204 of the Transportation 
Act, 1920. Who appears for the carrier? 

73 Mr. Thom: Alfred P. Thom. 

Examiner Burnside: Are there any further appearances 
for any party? 

Mr. A. A. McLaughlin (General Solicitor, U. S. Railroad Admin¬ 
istration) : The notice of this hearing was served on the Railroad 
administration, and while we are not an interested party, out of def¬ 
erence to the fact that notice was served on us we are here. 
Examiner Burnside: We are glad to see you here, sir. 

Mr. McLaughlin: We are not appearing in the case except to be 
of such assistance as we may in developing the facts. 

Examiner Burnside: Very well. 

As I understand it, the purpose of this hearing is to secure facts 
bearing upon the application of Section 204 of the Transportation 
Act to the Abilene & Southern Railwv Company. I think it is not 
necessary to go into any evidence affecting the amount involved. 
Is that vour understanding, Col. Thom? 

Mr. Thom: It is my understanding that there has been a report 
on that. 1 do not know what it is, but I do not know that there is 
any question made about that at all, and my idea was that this hear¬ 
ing would not cover that question. 

Examiner Burnside: We will proceed with the testimony. 

74 Call the first witness, Mr. Thom. 

Mr. Thom: Would you like a brief statement from counsel 

first ? 

Examiner Burnside: As you prefer. 

Mr. Thom: Or shall we proceed at once with the testimony? 
Examiner Burnside: I leave that to your judgment. Present 
your case in your own way. 

Mr. Thom: The statement would turn so far upon the facts that 
perhaps I had better defer that and just put in the evidence. Has 
the Examiner anything to put in in the first place? 

Examiner Burnside: Not as yet. I will wait and see what is de¬ 
velop! from the witnesses. Possibly I shall ask for something fur¬ 
ther. 

Percy Jones was thereupon called as a witness on behalf of the 
applicant and, having been first duly sworn, testified as follows: 

Direct examination. 

By Mr. Thom: 

Q. Mr. Jones, what is your present position with the Abilene & 
Southern Railway Company? A. Vice President and Superinten¬ 
dent. 

Q. Does that constitute you the operating officer of the Abilene <fc 
Southern? A. Yes, sir. 

75 Q. How long have you been with the Abilene & Southern? 
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A. Since the line was built. 

Q. When was that? A. 1909. 

Q. In what capacity were you first with it? A. Chief engineer. 

Q. After the line was built, what official position did you then 
hold with the company? A. I was chief engineer for two or three 
years. I don't know what date I was made vice president. I was 
made superintendent in 1916. 

Q. You became suj>erintendent in 1916? A. Yes, sir. 

Q. Was there a contract made between the Director General of 
Railroads and the Abilene & Southern Railway Company? A. Yes, 
sir. 

Mr. Thom: I would like to offer and file at this point a copy of 
that contract, Mr. Examiner. 

Examiner Burnside: I think there is already a copy of the con¬ 
tract in the docket. Mr. Thom. 

Mr. Thom: It may be in the docket, but it is not in this record. 

Examiner Burnside: I would simply avoid filing it if this can 
be used. 

Mr. Thom: Yes. 

76 Examiner Burnside: You might examine this, sir. and see if 

it will answer the purpose. 

(The docket was handed to Mr. Thom.) 

Mr. Thom: Yes; that is just the same thing that I have here. 

Examiner Burnside: This contract will be considered in evidence, 
as filed in the docket. 

Mr. Thom: The contract itself hearing date the 25th day of March, 
1919. 


By Mr. Thom: 

Q. Were you with the Abilene <fe Southern Railway Company on 
the 1st day of January, 1918, Mr. Jones? A. Yes, sir 

Q. Were you at that time its superintendent and operating officer? 

A. Yes, sir. 

Q. Did the Abilene & Southern continue to operate its road for any 
period after the 1st day of January, 1918? A. Yes, sir. 

Q. For how long? A. Until June 80, 1918. 

Q. Have you a copy of the first order that was issued by the United 
States Railroad Administration appointing a rerepresentative to take 
charge of the transportation property of the Abilene & Southern 
Railway Company? A. Yes, sir. 

77 Q. Will you present this copy to the Examiner in evidence? 

A. Yes, sir (producing a paper). 

Mr. Thom: Mr. Examiner, that is an order issued from the office 
of the Federal Manager in Dallas, Tex., and is dated July 10. 1918. 
It is signed “J. S. Pyeatt, Federal Manager.” and is approved bv 

B. F. Bush, Regional Director, and says, “The following appoint¬ 
ments are effective this date”; and I select out of a number which 
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you. will find in the order the following officers which I will read 
into the record: 

General Manager: Mr. W. A. Webb, Dallas, Tex., Abilene & South¬ 
ern Railway, Union Terminal of Dallas. 

Auditor: Mr. J. M. Danner, Abilene, Tex., Abilene & Southern 
Railway. 

Local Treasurer: Mr. J. M. Danner, Abilene, Tex., Abilene & 
Southern Railway. 

The names indicating the person; the place which I read indicat¬ 
ing the location: and the “Abilene & Southern Railway” indicating 
the property over which the jurisdiction was extended. 

The order winds up with: “Officers reporting to those named above 
will continue their present duties unless otherwise advised.” 

I file that for the record. 

Examiner Burnside: It will be received in evidence and 

78 marked “Applicant’s Exhibit No. 1.” 

(The paper referred to was thereupon received in evidence, marked 
“Apolicant’s Exhibit No. 1, Witness Jones,” and the same is for¬ 
warded herewith.) 

By Mr. Thom: 

Q. Was that the first appointment of any officer whatever by the 
Federal Railroad Administration for the Abilene & Southern? A. 
Yes, sir. 

Q. Until that time who was in charge of the operations of that 
railroad? A. I was. 

Q. As an officer of the Abilene & Southern? A. Yes, sir; the 
Abilene & Southern Railway. 

Q. How, during that period from .January 1st to July 1st, 1918, 
were the earnings from that property accounted for? A. They were 
accounted for in the corporate books. The revenues were credited 
to the corporation and the expenses were paid by the corporation. 

Q. So that for the entire six months from January 1st to July 1st, 
1918, you operated the property for the account of the Abilene Si 
Southern road, all the revenues from operation were credited to and 
were enjoyed by that company, and all the expenses of the operations 
were paid for by that company? A. Yes, sir. 

79 Q. Have you a statement from the United States Railroad 
Administration showing the disposition of the revenues and 

expenses for that six months? A. Yes, sir (producing a statement). 
0. This statement, T find, is dated August 20, 1919. A. Yes, sir. 
Q. Did you have an earlier statement than that? A. We got those 
every month. That was the most legible conv we had. They were 
written on one of these typing machines. That was the most legible 
copy we had that showed that information. 

Q. You mean you got these every month after July 1st, 1918? A. 
Yes. sir. 

Q. And this is the most legible copy you have, and shows the same 
thing as the others? A. Yes, sir. 
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Mr. Thom: I would like to present this for filing. 

Examiner Burnside: It will l>e received as Exhibit No. 2. 

(The statement referred to was thereupon received in evidence, 
marked “Applicant’s Exhibit No. *2. Witness Jones/' and the same 
is forwarded herewith.) 

Examiner Burnside: 1 suppose that statement is fully self-ex¬ 
planatory. 

Mr. Thom: Yes, sir; I think so. 

The Witness: Yes, sir. 

SO Mr. Thom: There is the letter transmitting that, and the 

statement. 

(The papers referred to were handed to the Examiner.) 

Examiner Burnside: This apparently covers the balances for the 
quarter ended June 30, 1919. 

Mr. Thom: It covers the entries. 1 will bring that out, Mr. 
Examiner. 

Examiner Burnside: Inasmuch as we are concerned particularly 
with the period from January 1st to July 1st, 1918, I was wondering 
if this statement would be as useful as some earlier one. 

M r. Thom: He has stated that he got them month by month, but 
that this is the most legible one he can find, and I will eall your 
attention to the items on this statement. 

Examiner Burnside: Very well. 


By Mr. Thom: 

(). I note in the statement which you have now filed that there is 
a table of amounts due to the corporation from the United States 
Bailroad Administration. A. Yes, sir. 

Q. And among those items are the following: “Abilene & South¬ 
ern Railway Company, cash June 30. 1918, $150,163.76.” And then 
there follow these items which I will read, but will not read 
Si the amounts, as the statement shows the amounts: “Abilene & 
Southern, cash subsequent to June 30, 1918.” Against which 
there is no entry, hut if there was, that would mean, as I understand 
it, cash received from the operations of the Abilene Southern prior 
to June 30, 1918, and received by the Railroad Administration. A. 
Yes, sir. 

Q. Third, “Abilene & Southern, agents’ and conductors’ balances 
6-30-18.” That means balances in the hands of agents and con¬ 
ductors from operations prior to June 30, 1918? A. Yes, sir. 

Q. Fourth, “Abilene & Southern Railway, assets, June 30. 1918, 

collected.” That means amounts collected bv the United States Rail- 

«/ 

road Administration for account of the Abilene & Southern Railway 
from transactions prior to July 1, 1918? A. Yes, sir. 

Mr. Thom: Wherever 1 have said, “Prior to June 30.” I want it 
to be understood as being prior to July 1st, Mr. Examiner. 
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By Mr. Thom: 

Q. Then there is a heading, “Abilene & Southern, corporate trans¬ 
actions,” against which there is no entry of a figure. Then there is: 
“6. Abilene & Southern Railway, revenue prior to July 1, 1918; 
7. Abilene & Southern Railway, expense prior to July 1, 

82 1918; 8. Abilene & Southern, assets 6-30-18 collected 3rd 
quarter, 1918; 9. Abilene & Southern, assets 6-30-18 collected 

4th quarter 1918; 10. Abilene & Southern Railway, revenue prior to 
7-1-18, 1st quarter, 1919;” which latter means collected by the Rail¬ 
road Administration in the first quarter of 1919? A. Yes, sir. 

Q. And all these items which 1 have read refer to assets that came 
into the hands of the United States Railroad Administration for ac¬ 
count of the Abilene & Southern Railway Company, and growing out 
of operations prior to the 1st day of July, 1918? A. Yes, sir. 

Mr. Thom: There follow entries per contra of amounts due the 
United States Railroad Administration from the corporation; and it 
is so plain upon the face of this, Mr. Examiner, that they relate to 
the same character of transactions as the collections do, that I will 
ask the witness just one general question on the subject and not go 
through them in detail. 

By Mr. Thom: 

Q. Those amounts due from the corporation likewise relate to 
amounts paid by the Federal Administration for the corporation on 
account of operations prior to July 1, 1918? A. Yes, sir. 

83 Q. And for the six months, or covering the six months—it 
may have some other items in it, I suppose—covering the six 

months between January 1st, 1918, and July 1st, 1918? A. Yes, sir. 

Q. Mr. Jones, have you with you any originals of communications 
relating to operation from Mr. Webb, the General Manager, in re¬ 
spect to the Abilene & Southern Railway Company? A. Yes, sir 
(producing papers). 

Q. Will you file these with the Examiner? A. Yes, sir. 

Q. These indicate jurisdiction over the Abilene & Southern Rail¬ 
way Company’s property and the operation of it under orders of the 
Federal Manager? A. Yes, sir. 

Q. All of these are dated subsequent to July 1, 1918, are they not? 
A. Yes, sir. 

Q. Did you receive any similar ones from any representative of 
the Federal Railroad Administration prior to July 1st, 1918? A. 
No, sir. 

Q. So that there were no acts of control or relating to operation 
asserted by the Federal Railroad Administration over vour 

V %J 

84 property prior to July 1, 1918? A. No, sir. 

Mr. Thom: Shall I file these, Mr. Examiner? 

Examiner Burnside: They will be received in evidence as Exhibit 3. 
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(The correspondence referred to was thereupon received in evi¬ 
dence, marked “Applicant’s Exhibit No. 3, Witness Jones,” and the 
same is forwarded herewith.) 

By Mr. Thom: 

Q. What became of you after July 1, 1918, Mr. Jones? A. I 
stayed there until the 1st of August, 1918, and then I left and went 
up to Nashville, Tenn., in the Old Hickory Powder Plant. I was not 
with the company any more. 

Q. Were you in the employment of the Federal Railroad Admin¬ 
istration for the month of July, 1918? A. Yes, sir; until I could 
get everything straightened up. 

Q. You stayed with them a month after they assumed possession? 
A. Yes, sir; one month. 

Q. And then you left and went up to Tennessee? A. Yes, sir. 

Q. There was no other otiicer having anything to do with opera¬ 
tion, and who was an officer of the old company, that was left in your 
place, was there? A. No, sir. 

8o 0. The Federal Administration then assumed full control 

and operated direct? A. Yes, sir. 

Q. And that was on July 1, 1918? A. Yes, sir. 

Examiner Burnside: Something was said at the last hearing, Mr. 
Thom, about the removal of the funds. Is there anything to be 
developed on that line? 

By Mr. Thom: 

Q. When were the funds of the company actually transferred to 
the Federal Railroad Administration? A. The 1st dav of August, 
1918. 


Bv Examiner Burnside: 

4 / 

Q. And where were the funds taken? A. They were just trans¬ 
ferred from the corporate treasurer to the Federal treasurer. 

Examiner Burnside: l gathered from the previous testimony that 
the books of the company and the treasurer’s papers and funds also 
were taken to some other point for some purpose. 

Mr. Thom: I would like to explain about that. You are referring 
now to something that Mr. Morgan Jones said on the stand? 

Examiner Burnside: Yes, sir. 

Mr Thom: Mr. Morgan Jones was at that time under the im¬ 
pression that the offices of the Abilene &. Southern were 
86 actually broken up and the furniture taken away on July 
1st. That was done a little later, and not done at that time. 

By Mr. Thom: 

Q. Do you happen to know about when that was done, Mr. Jones. 
A. No. I think it was sometime in October. 
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Bv Examiner Burnside: 

Q. You are not familiar with that circumstance, though? 

Mr. Thom: No; he was away from there. lie went up to 
Tennessee. 

Mr. Examiner, I would like to file a copy of the agreement which 
the Director General of Railroads made with certain short lines: not 
with this company. 

Examiner Burnside: You might explain its hearing upon this 
case. 

Mr. Thom: Y es; and to call especial attention to the fact that that 
contract provides, as to a class of roads, for the operation of the rail¬ 
road by the corporation, and at the same time for the Federal con- 
trol of the corporation; and that status thus created of Federal con¬ 
trol and corporate operation was, of course, known to Congress when 
they adopted Section 204 of the Transportation Act. This is a basis 
more of an argument than of a fact, hut I would like to have it in 
the record as a basis for that argument. 

87 Examiner Burnside: Yerv well. It will he received 


(The copy of agreement referred to was thereupon receive 1 in 
evidence, marked “Applicant’s Exhibit No. 4,” and the same is for¬ 
warded herewith.) 


By Mr. Thom: 

Q. Were the wages as well as the other expenses of operation for 
the first six months of the year 1018 paid by the Abilene & South¬ 
ern as a corporation? A. Yes, sir. 

Q. Did you continue to maintain your property during that six 
months? A. Yes, sir. 

Q. According to whose plans and under whose directions? A. I 
had charge of the maintenance myself. 

Q. Did you maintain it in any way under the direction of the 
Federal Railroad Administration? A. No, sir. 

Q. According to their orders? A. No. sir. 

Q. You planned the maintenance? A. Yes, sir. 

Q. And you carried it out? A. Yes, sir. 

Q. And you did all other matters relating to operation? A. Yes, 
sir. 

Mr. Thom: I>o you wish to ask any questions, Mr. Ex¬ 
aminer? 

88 Examiner Burnside: Yes: 1 shall have some questions, I 

think, in order to complete the record on certain points. Are 
you through now? 

Mr. Thom : Yes, sir. 


By Examiner Burnside: 

Q. I think, Mr. Jones, we had better have some facts regarding 
the operations of the Abilene & Southern. Just give a description of 
the road, please. A. You mean a physical description? 
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Q. Yes; its extent, where it lies, and its eonneetions and the class 
of sendee it performs. A. It is in the state of Texas, and it is 
96 miles long. Our oonneetions are the Santa Fe at Ballinger, Santa 
Fe at Tuseola, Texas & Paeifie at Abilene, Wichita Valley at Abilene. 
Wiehita Valley at Anson, the M. K. & T. at Hamlin, and the Orient 
at Hamlin. Our chief haul consists of agricultural products, and our 
chief revenue is derived from agricultural products. 

Mr Thom: I might ask him a (juestion at this point, if you will 
permit me, Mr. Examiner. 

Examiner Burnside: Yes. 

By Mr. Thom: 

Q. It is a railroad engaged as a common carrier in general trans¬ 
portation? A. Oh, yes, sir. 

Q. And it was so during the six months from January 1st 
89 to July 1st. 1918? A. Yes, sir. 

By Examiner Burnside: 

Q. By “general transportation’* you mean it handles all kinds of 
traffic usually handled hv railroads? A. Yes, sir. 

Q. Carload and less-than-earload freight? A. Yes, sir. 

Q. And interchanges carload and less-than-earload freight with 
connecting lines? A. Yes, sir. We have no restrictions. 

Q. It has physical connection with connecting lines? A. Oh. yes; 
every one. 

Q. Does it compete with other roads? A. Yes, sir. 

Q. With what roads? A. All those I mentioned; those five main 
lines. 


By Mr. Thom: 

Q. Were those other toads with which it competed under Federal 
control during the first six months of 1918? 

Examiner Burnside: The roads he named are well known to have 
been under Federal control. 

A. Yes; as far as I know they were. 

Mr. Thom: That may he admitted for the record. I suppose. 
Examiner Burnside: I think so. 

By Examiner Burnside: 

90 Q. Coming to the matter of Federal control, Mr. Jones, did 

the Abilene & Southern receive the general circulars issued by 
the Railroad Administration, commencing with General Order No. 
1. issued December *20, 1917? Without describing these orders 
particularly, but simply to identify them, this General Order No. 1 
gave general and preliminary instructions to all officers, agents and 
employes of transportation systems taken over? A. Yes, sir. 
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Q. Your company received that? A. Yes, sir. 

Q. Then General Order No. 2 was issued December 29, 1917, and 
advised the chief executives of the railroads that no changes in the 
present methods of accounting would be required? A. Aes, sir. 

Q. General Order No. 3, issued January 5, 1918, prescribed gen¬ 
eral demurrage rules. Did your company receive that? A. Yes, sir. 

Examiner Burnside: It is not necessary, perhaps, to name all of 
these. May it be admitted that the Abilene Southern was on the 
general list for notification by the Railroad Administration, and 
that it received all of these general circulars for the first six months 
of 1918? 

The Witness: I don’t know whether we received all of them. We 
received those you mentioned. 

Examiner Burnside: Well, I might name a few more. We have 
representatives of the Railroad Administration here. Perhaps 

91 they can answer the question and save time. 

Mr. Thom: Yes; I imagine they can. 

Mr. McLaughlin: I presume that it was on the list, but I have not 
seen it. I do not know whether anyone here has knowledge of that 
or not. As a general proposition the list of all the railroads that the 
Commission had was used in sending out circulars. 

Examiner Burnside: I see. 

Mr. McLaughlin: Many of the roads, however, were confessedly 
not under Federal control. 

Examiner Burnside: Well, I will extend this list and perhaps ask 
particularly about a few more. 

By Examiner Burnside: 

Q. I find here General Order^No. G was issued January 28, 1918, 
.and gave instructions as to the use of funds and issuance of passes 
by railroads. Do you recall that, Mr. Jones? A. No; I do not recall 
that. 

Mr. Thom: Will you repeat that, Mr.’Examiner? I did not 
hear that question. ,, 

Examiner Burnside: I will refer to the order itself, to be more 
exact. General Order No. G, dated January 28, 1918, was issued to 
officers and directors of railroad companies, and recites that “during 
the period of possession, operation, and government control of rail¬ 
roads, it is necessary that officers, directors and agents of rail- 

92 road companies be very careful in the handling of moneys 
and in dealing with transportation matters. Without at¬ 
tempting at this time to give general directions, there are a few 
matters involving the expenditures of moneys for purposes having 
no direct relation to transportation, which should receive immediate 
attention; as well as the issuance of free transportation. 

“It is therefore ordered that the carriers’ operating revenues shall 
not be expended: 
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“(1) For the payment of agents or other persons who are em¬ 
ployed in any way to affect legislation. 

‘‘(2) For the employment of attorneys who are not actually en¬ 
gaged in the performance of necessary legal work for the company,” 
and so forth. 

By Examiner Burnside: 

Q. Are you able to identify that now, Mr. Jones? A. No; I don’t 
remember that. I suppose we got it. What date was it? 

Q. January 28, 1018. A. Some time prior to December—I don’t 
know how we got the information, whether it was an order or what— 
there was some doubt as to whether the short lines would be taken 
over, and we really never thought we would be taken over. We hoped 
we would, but we never thought we would lx*. 

93 Q. 1 notice General Order No. 8, issued February 21, 1018, 

clarified the position of the Government in relation to wages 
and labor conditions, and announced that wages when determined 
upon would be made retroactive to January 1, 1018; and this order 
was quite general in nature, and urged employes to cooperate in the 
public sendee. Do you recall that, Mr. Jones? A. Yes; I think we 
got that one. 

Q, General Order No. 10 was issued March 14, 1018, and required 
inventories of materials and supplies on hand. Do you recall that, 
Mr. Jones? A. Yes, sir. 

Q. General Order No. 11, issued March 16, prescribed universal 
interline wavbilling in the standard forms for billing and account¬ 
ing. Your company received that. I presume? A. T think so; yes, 
sir. 

Q. Passing over some of these, T think we will pass on to what is 
known as the wage order, issued May"25; that is. General Order No. 
27. This order named the railroads to which it applied, and the 
Abilene & Southern is not in that list. It applied to about 16' car¬ 
riers, I think, and provided that the wages should be made retroactive 
to January 1, 1018. Tli^n on July 3d following a supplemental 
order was issued to No. 27, making the rules and wages applicable to 
about 395 additional roads, including the Albilene & Southern 
04 bv name. A. Yes, sir. 

Q. What action was taken upon that order, Mr. Jones? A. 
Upon that supplement No. 3? 

Q. Yes. A. The increase was paid to the men back to January 1st. 

Q. Do you remember the amount, or approximately the amount? 
A. Yes; 1 can give it to you. You mean the total for the six months? 
(Referring to notes:) The increase was $6,965.65. 

Q. That was the excess? 

By Mr. Thom: 

V 

• 

Q. May I ask right there, Mr. Jones, to whom was that amount 
charged and by whom was that amount paid for the six months? A. 
It was charged to the corporation. 
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Q. And was paid by the corporation? A. No; that was not paid 
until along in July. 

Q. It was charged to the corporation? A. It was charged to the 
corporation; yes, sir. 

Q. And paid in the settlement of accounts by the corporation? 
A. Yes, sir. 

By Examiner Burnside: 

Q. What classes of employes were affected by the order, Mr. 
Jones? A. All classes in General Order 27, I think; all ex- 

95 cept men that made more than $250 a month. 

Q. Then in addition to the general orders there were cir¬ 
culars, which I will not attempt to discuss to any great extent. I 
notice one circular, No. 17, issued March 30, 1918, relating to salaries 
and services of unnecessary officers of railroads. No. 13, issued 
March 25, 1918, requested information regarding subscriptions of 
the company or its employes for Lil>erty Loan bonds. I presume 
your company received those circulars? A. Yes, sir. 

Q. Did the Abilene & Southern comply with these circulars so 
far as they were applicable to its affairs? You have already said that 
it did comply with the wage order. A. I don’t know. I could not 
tell you all of them offhand. I might tell you one by one. I don’t 
think we wore affected by a majority of them, except that demur¬ 
rage order. Of course that was through the I. C. C. 

Q. Well, for example, you mentioned one; this order affecting 
the through routing, through billing, and so forth. I presume that 
there was no action possible at the time the order w T as issued? A. No. 

Q. Was any action taken in response to the order affecting through 
billing? A. I don’t remember that there was. Mr. Shackel- 

96 ford might be able to tell us about that. Mr. Shackelford 
was traffic manager. 

Q. And Order No. 10, requiring inventories of materials and suj>- 
plies? A. Yes; we got that up as a matter of information. 

Examiner Burnside: I will not detain you any further with that 
matter. 

Would it be possible to get in the record copies of the correspond¬ 
ence between the Railroad Administration and the carrier on or 
about the time the accounts and affairs were actually taken under 
direct control, about July or August, 1918? 

The Witness: There wasn’t very much correspondence. They 
just assumed control over us. 

By Mr. Burnside: 

Q. Do you remember the form or kind of notice you received at 
the time that happened? A. We didn’t get any notice. 

Mr. Thom: It is right here (handing Exhibit 1 to the Examiner). 
Have vou seen that? 

4—4330 a 
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Examiner Burnside: This, as I remember, was dated July 10th, 
and I understood- 

The Witness: That is all; and they just eame down there and 
took charge, and we got out. 

Examiner Burnside: I understood that the transfer took place 
earlier than July 10th. 

97 Mr. Thom: The transfer was defined by the contract to 
take place July 1st. 

Examiner Burnside: It occurred to me that there might he some 
letter received by the company announcing the intention of the 
Railroad Administration to take actual physical control of affairs. 

The Witness: No; that is all we got (indicating). 

By Examiner Burnside: 

Q. You are not familiar with the circumstances surrounding this 
contract filed in the record? A. No, sir. 

Q. And entered into on March 27>, 1919? A. No, sir. 

Examiner Burnside: I think that is all, Mr. Thom. 

Mr. Thom: 1 will ask one or two questions. 

Bv Mr. Thom: 

Q. Mr. Jones, the Examiner has called attention to certain orders 
and circulars, copies of which were sent to you during the period 
from the latter part of December. 1917, to July 1, 1918. Did the 
Federal administration do anything in respect to those circulars, or 
were they simply neglected and dead communications? A. 1 think 
they were sent mostly as a matter of information to us, and none of 
them were ever followed up; not that I remember of. 

Q. Well, you would remember if they had been? A. 1 think I 
would; yes, sir. Of course, that demurrage circular, in the 

98 regular way—of course we followed that. 

Q. No action was taken, then, by the Federal Railroad 
Administration in respect to any of these matters that the Examiner 
has referred to. beyond merely sending you these papers, and you, 
from the conduct of the Government, thought that that was done 
merely as information? A. Yes. sir. 

M 7 

Mr. Thom: I have no further questions, Mr. Examiner. 

By Examiner Burnside: 

Q. It seems to me, Mr. Jones, that your last answer would hardly 
be compatible with your acts in taking an actual inventory in re¬ 
sponse to the Administration’s order. A. Well, we didn’t know 
much about it at that time. It was uncertain what was going to 
happen. 

Q. Let me ask you- 

Mr. Thom: Let me interrupt you, Mr. Examiner. That was a 
thing that Mr. Jones did, and not that the Government did. 
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The Witness: We did that. 

Mr. Thom: The taking of the inventory. 

By Mr. Thom: 

Q. It was not a joint inventory, was it? A. No, sir. It never was 
used. 

Examiner Burnside: I don’t quite get your answer. What is the 
statement? 

Mr. Thom: It was not a joint inventory. It was an act 

99 on his part, merely of taking the inventory, and it never was 

used with the Federal Administration. 

Examiner Burnside: Yes; but the point I make is that the in¬ 
ventory was taken in compliance with the order from the Railroad 
Administration. 

Mr. Thom: Yes. I assume that the state of mind, Mr. Examiner, 
was this: Here was a railroad; nothing whatever had been done by 
the Federal government about it beyond what might be derived from 
public proclamations or something of that sort, and there was a state 
of uncertainty in the minds of the managers there as to its exact 
legal status during that period. 

By Mr. Thom: 

Q. Is that true, Mr. Jones? A. Yes, sir; that is right. 

Q. And that was afterwards defined and made certain by the action 
of the Government in actually taking it over, and by the contract? 
A. And by the contract; yes, sir. 

By Examiner Burnside: 

Q. You said, Mr. Jones, that in this first six months of 1918 you 
were desirous of being understood as being under Federal control 
and operation? A. Desirous? 

Q. Yes. A. Yes, sir; we were desirous. 

Examiner Burnside: Well, we must not drift into argument 

100 here. 

By Mr. Thom: 

Q. Speaking of being desirous, the Federal government had con¬ 
trol of and was operating your connections; is not that true? A. 
Yes, sir. 

Q. Did your traffic suffer in consequence of that? A. Yes, sir. 

By Examiner Burnside: 

Q. Let me ask you on that point, Mr. Jones: Did you notice any 
immediate change in the attitude of your connections or in their 
operations after January 1, 1918; the principal trunk lines with 
which you connect, for example? Did not matters continue about 
the same for some time after January 1, 1918, and conditions gradu- 
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ally change? A. Well, I think they stopped soliciting freight. Our 
line is peculiarly situated; we have only eight stations on the road, 
and five of them are competitive. Half of what we get is strictly 
competitive business. 

Q. Hut in a general way is it not true that conditions continued 
about the same for a time after January 1, 1918? A. Well, I don’t 
think the change was immediately noticeable; no, sir. 

Q. That is what I had in mind. In other words, is it not your 
understanding that the taking over of these railroads, trunk 

101 lines as well as short lines, was a gradual process? It could 
not be immediately accomplished? A. Well, the control over 

our line was pretty sudden. 

Q. I was speaking of actual changes in the management. A. Oh, 
yes. That was gradual; yes, sir. 

Examiner Burnside: Are there any further questions of Mr. Jones 
at this time? 

Mr. Thom: Haven’t you in your tiles there, that you have not put 
in. Mr. Examiner, an action by the Director General in the latter 
part of May, making changes in these corporate officers? 

Examiner Burnside: I do not recall anything, Mr. Thom, in this 
file. If you have anything to put in, I shall be glad to have it. 

Mr. Thom (to Mr. McLaughlin): Have you a copy of that? 

(After discussion of the record:) 

Examiner Burnside: I think that is what you want, isn’t it (hand¬ 
ing a volume to Mr. Thom)? Just read it over, and if there is any¬ 
thing in there that you want to use, we will identify it and have it in. 

(After an examination of the volume referred to:) 

Mr. Thom: Well, we won’t delay the proceedings for that. 
Examiner Burnside: If there is something there that you wish to 
put in. some order issued bv the Administration, it can be put in 
later. I think there will be no objection to that. 

102 In order that we may have the broadest possible record in 
this case, may it not be well to have an understanding that 

we mav refer to anv of the circulars or orders issued bv the Railroad 

«r » • 

Administration, and, further than that, to any public document 
shedding light upon the situation at that time; for example, the 
records of hearings before the committees of Congress or reports 
made bv the Director General? 

Mr. Thom: I would like to have the opportunity of having testi¬ 
mony in respect to any of those which would be relied on by the In¬ 
terstate Commerce Commission or its officials. 

Examiner Burnside: Of course, my idea was to have the facilities 
for information available to evervbodv interested in the case. 

Mr. Thom: I know; but we are taking testimony now. and there 
might be something in some of those circulars that ought to be ex¬ 
plained by oral testimony, and I would like, in the event of that, to 
have the opportunity of presenting oral testimony on the subject. 

I think that is all. Mr. Jones, 

(Witness excused.) 
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J. B. Shackelford was thereupon called as a witness on be- 

103 half of the applicant and, having been first duly sworn, tes¬ 
tified as follows: 

Direct examination. 

* * 

By Mr. Thom: 

Q. Where do you live, Mr. Shackelford? A. Abilene, Tex. 

Q. What is your present position? A. (General Freight and Pas¬ 
senger Agent, Abilene A Southern Railway. 

Q. What was it in December, 1917? A. The same. 

Q. Did you continue with the Abilene & Southern during the first 
six months of 1918? A. Yes, sir. 

Q. W as that road operated during those six months by the corpora¬ 
tion itself and not by the Government? A. Yes, sir. 

Q. Was it at that time engaged in general business as a common 
carrier? A. Yes, sir. 

Q. Was it in competition with any roads that were under Federal 
control during that six months? A. Five trunk lines that we under¬ 
stood were under Federal control during that period. 

Q. Did you connect with the other roads that were under Federal 
control during that period? A. Yes, sir. 

104 Q. Was your competitive traffic adversely affected by the 
Government operation of those other roads? A. Very 

materially. 

(J. Have you had a statement made up of the movement of car- 
loads of competitive traffic in the first six months of 1918 as compared 
with the first six months of 1917? A. Yes, sir. 

Q. What was the number of total carloads of competitive traffic in 
1918 handled by your road, and what was the number of carloads of 
coni|>etitive traffic handled in the first six months of 1917? A. Our 
records show that we handled 724 carloads competitive business dur¬ 
ing the first six months of 1918, and during the same period 1917 we 
handled 1,004 ears competitive freight. 

Q. W as that difference made up by a difference in general traffic 
conditions in the two periods or by the way that the traffic was han¬ 
dled by the Government? A. The traffic conditions during that 
period were practically the same. Both years were just about on a 
parity. But the reason, as far as 1 see it, for the difference in the 
number of cars handled was on account of the instructions issued 
under General Order No. 1 to those larger lines, wherein they were 
instructed to disregard all routings shown on waybills or bills of 
lading and move all shipments of freight through either direct or 
most practical routes. 

105 Q. The result of that was a change in the routing by the 
Government of the traffic on these other lines? A. Yes, sir. 

Q. And to the disadvantage of the Abilene & Southern? A. Yes, 
sir; for the reason that we connect with five of these trunk lines that 
have direct lines to most of these competitive points; either that or 
connections farther north than our line, giving them what might l>e 
termed a more practical route to these competitive points. 


54 


U. S. OF A. EX BEL. A. A S. BY. CO. VS. 


Q. Did you remain with the Abilene & Southern during the first 
six months of 1918? A. Yes, sir. 

Q. On the 1st day of July, 1918, did you enter the service of the 
Federal Railroad Administration? A. Well, presumably. Of course 
at that time I didn’t know anything about it. 

Q. IIow long did you remain in connection with the Abilene & 
Southern projjerty? A. After Federal control? 

Q. After Federal control began on July 1st; how long did you 
remain? A. I stayed there until some time in September. I stayed 
in Abilene until some time in September. 

Q, And then did you leave the railroad service and the 
100 Federal service altogether? A. I was called into the con¬ 
solidated general office at Ft. Worth; stayed there a few days, 
and later came to Washington as a furloughed railroad employe and 
entered Government service with the Inland Traffic Service of the 
War Department, under II. M. Adams. 

Q. So for that short time, namely, from July 1st to some time in 
September, after the operation of this property was taken over by the 
Railroad Administration, you still remained with the Administra- 
tion? A. Yes, sir. 

Q. Rut left in September, and then did what you have narrated in 

you?* answer? A. Yes. sir. However, I had no jurisdiction over my 

office. I was onlv told to remain there until thev notified me to move 

%/ 

somewhere else. 

Q. When did they break up the offices at Abilene and consolidate 
them with others? A. Well, the traffic department—or, rather, a 
circular was issued by Mr. West, T believe it was- 

Q. Who is Mr. West? A. Mr. West was traffic manager for the 
consolidated lines of which the Abilene & Southern formed a part. 

Q. A Federal official? A. A Federal official; yes, sir. (Con¬ 
tinuing:) Some time in July, abolishing the office of general 
107 freight and passenger Agent of the Abilene & Southern. 

Q. And when were the offices physically broken up there at 
Abilene? A. 1 had instructions to pack all ticket supplies and such 
things as that and send them in to Ft. Worth, to the consolidated 
general office, before I left there, which was some time, as I remem¬ 
ber. around the 1st of September. 

Q. Do you remember when the operating offices were physically 
broken up and the furniture moved away, and so forth? A. Well, a 
good part of the furniture was moved out of the operating depart¬ 
ment before I left there. 1 think it left there some time in August. 

Mr. Thom : That is what I was alluding to just now, Mr. Examiner, 
when you asked about July 1st—this explanation that I wanted to put 
in the record. 

Rv Mr. Thom: 

Q. Was vour traffic in less-than-carload lots during the first six 
months of 1918 adversely affected by the Federal management of 
the other roads in competition with you? A. Yes; practically to 
the same extent as carload shipments. 

Mr. Thom: I have no more questions, Mr. Examiner. 
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By Examiner Burnside: 

Q. Mr. Shackelford, vour company was able to control the routing 
of a certain portion of its freight in the first six months of 1918, was 
it not? A. No, sir. We filed numerous routing orders and 

108 things like that, in order to stop our agents from soliciting 
competitive tonnage, hut the originating carriers paid no at¬ 
tention whatever to the routing instructions shown in either bills of 
lading or waybills 

Q. I had reference to freight originating on your road, where the 
shipper did not route, but the routing was left to the Abilene & 
Southern. A. Yes; we could route that. 

Q. With respect to that freight, did you follow the order of the 
Director General requiring direct routing? A. We did not. 

Q. Why not? A. For the reason at that time that we did not 
have any idea that we were going to be taken over by the Govern¬ 
ment, and we did not propose to start our shipments moving by such 
routes as would short-haul us on future business until we did know 
for sure that we were taken over. 

Q. Then if the routing of the freight from your line was via an in¬ 
direct route, the routing was changed, was it, at the junction? A. If 
it was changed, it was changed after it left our line. 

Q. You testified, T believe, that you regarded yourself as being 
an employe of the Ahilene & Southern up to about July 1, 1918, 
and afterwards considered yourself an employe of the Railroad 

109 Administration? A. I considered myself an employe of the 
Administration after T received the circular to the effect that 

my office had been abolished, which was sometime during the month 
of July, 1918. 

Q. General Order No. 1, issued by the Director General on or 
about December 20th—about the same time as the proclamation 
from the President, T think, commenced as follows: 

“Pursuant to the order of the President of the United States, 
through the Secretary of War, the undersigned, as Director General 
of Railroads, has taken possession and assumed control of certain 
transportation systems described in the proclamation of the Presi¬ 
dent. of which proclamation and order officers, agents and employes 
of said transportation systems are to take immediate and careful 
notice.” 

Then further, under paragraph 1: 

“All officers, agents and employes of such transportation systems 
may continue in the performance of their present regular duties, 
reporting to the same officers as heretofore, arnfion the same terms of 
employment.” 

Do you remember your company receiving that order, Mr. Shackel¬ 
ford? A. Yes, sir. 

Q, And how did you construe that direction in paragraph 1? A. 
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Which related to the way we should report, or to what offi¬ 
cers? 

110 Q. To the continuance of the performance of your present 
regular duties, reporting to the same officers as heretofore, 

and on the same terms of employment. 

Mr. Thom: Does the Examiner mean how did the witness construe 
that, or how did the company construe that? 

Examiner Burnside: I assume that the witness can speak for him¬ 
self better than for the company, perhaps. 

A. Well, we continued to report to the same officers and operate 
our line as we had always done during the past. In fact, we paid 
practically no attention to that order so far as the operation of our 
line was concerned. 

Bv Examiner Burnside: 

* 

Q. Well, of course the order itself directs you to continue in prac¬ 
tically the same situation. But what I wanted to get at particularly 
was how you reconcile compliance with this order with the position 
that you were an employe of the Abilene <fc Southern and not of the 
Railroad Administration or of the Government up to that time. 
A. 1 think there is a paragraph in that order somewhere that gives 
the President the right to turn any line loose at anv time that he sees 
fit. This being the case, and we being a very short line, governed 
altogether by local conditions, and having five trunk line competitors 
in our territorv, we felt that the Government would not see fit to re- 

V / 

tain us or to keep us, or even take us over. 

Examiner Burnside: T have no further questions, Mr. 

111 Thom. Have you anything further? 

Mr. Thom: No, sir. 

(Witness excused.) 

Mr. Thom: I would like to ask Mr. Jones one additional question. 
Examiner Burnside: Very well; just from where he sits. 

Percy Jones, having been previously sworn and examined, was in¬ 
terrogated further, without taking the stand, as follows: 

Direct examination (cont’d). 

By Mr. Thom: 

Q. Mr. Jones, the order of the Director General about which I 
asked the Examiner a little while ago was dated May 21, 1918. It 
begins as follows: 

“In view of the direct responsibility for the operation of the rail¬ 
roads of the country placed upon Director General McAdoo by the 
act of Congress and by the proclamation of the President, he has 


INTERSTATE COMMERCE COMMISSION. 


57 


been unable to escape the conclusion that it will be advisable to place 
in direct charge of each property for operating purposes a representa¬ 
tive to be known as the Federal manager, who will report to the 
Regional Director. As far as practical this Federal manager will be 
chosen from the operating officers of the particular property, 

112 who are therefore entirely familiar with its employes and its 
conditions,” and so forth. 

You were never appointed Federal manager of your property, were 
you? A. No, sir. 

Q. And nothing ever was done, although this was dated May 21, 
1018—nobody was ever appointed for your property until July 10, 
1918? A. No, sir. 

Mr. Thom: That is all. 

This circular, Mr. Examiner, is circular dated May 21, 1918, and 
begins on page 113 of Bulletin No. 4 of the United States Railroad 
Administration. 

1 would like to have Mr. McManamy take the stand. 

Frank McManamy was thereupon called as a witness on behalf 
of the applicant and, having been first duly sworn, testified as follows: 

Direct examination. 

By Mr. Thom: 

Q. Mr. McManamy, what is vour position now? A. Manager, De¬ 
partment of Equipment of the United States Railroad Adminis¬ 
tration. 

Q. How long have you held that position? A. Since it was 
created on March 1, 1920. 

Q. And what were you before then? A. Assistant Director, 

113 Division of Operation, United States Railroad Administration. 

Q. How long did you hold that position? A. The position 
was created on July 1, 1918—the position of Assistant Director. 

Q. And what were you before then? A. Before that, for six 
months I was jointly employed by the Interstate Commerce Com¬ 
mission and by the Railroad Administration. That is, at the begin¬ 
ning of Federal control by direction of the Commission, I devoted 
substantially all of my time to the work of the Railroad Administra¬ 
tion. Before that time I was chief of the Locomotive Inspection 
Bureau of the Commission. 

Q. Have your duties brought you in contact with the question as to 
whether or not the Abilene & Southern was operated by the Federal 
Railroad Administration or bv itself during the first six months of 
1918? A. I think so; yes. sir. 

Q. What is the fact? How was it operated during the first six 
months of 1918? A. During the first six months of 1918, so far as 
my recollection goes, and also a search of the records, there were no 
instructions issued by the Railroad Administration directing the 
actual physical operation of the property. 
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Q. Then is your answer that it was operated hy the railroad 
114 itself or by the Federal Railroad Administration? A. Pre¬ 
sumably it was operated hy the railroad itself. 

Q. You made an investigation of that question among the records 
of the Railroad Administration? A. I have searched the records 
of the Railroad Administration, including the records—the files—of 
the two Regional Directors who had charge of that region. 

Q. There is a contract in evidence here in which the Director 
General states that the railroad was operated by the railroad itself 
during the first six months of 1918, and that Federal control com¬ 
menced onlv on .lulv 1, 1918. Is that in accord with the facts as vou 
understand them? A. So far as operation is concerned; yes, sir. 

Mr. Thom: That is all we want to ask Mr. McManamy. 


Bv Examiner Burnside: 

% 

Q. When you say, Mr. McManamy, that according to your knowl¬ 
edge there was no order issued to the Abilene & Southern, you mean 
a specific order directed to that company individually? A. I do. sir. 

Q. And you have no reference to the general orders of the Director 
General addressed to all railroads under Federal control? A. No. sir. 


By Mr. Thom: 

Q. Do the records show any correspondence with the Abilene A 
Southern at all? A. I failed to find any correspondence with 
llo the Abilene & Southern Railwav. 

Q. Referring to these orders, circulars, and so forth, that the 
Examiner has referred to, I assume that a mailing list was obtained 
from the Interstate Commerce Commission of the railroads of the 
country and that they were sent out according to that mailing list? 
A. Substantially all of the general instructions issued by the Rail¬ 
road Administration during that early period were sent out in accord¬ 
ance with the mailing list of the Interstate Commerce Commission, 
which I helped prepare and arrange for the Railroad Administration. 

Q. And it turned out that they were sent to a good many railroads 
that were not under Federal control; is that true? A. I presume that 
is true; yes, sir. 

Mr. Thom: Thev were sent to evervlxwlv. That is all. 

•/ * r •/ 

(After discussion off the record:) 


Mr. Thom: Mr. McLaughlin says that as he recalls it a great many 
of those things were sent to people who were not railroads at all. 

The Witness: That might 1 a* the case, although I do not recall that 
there were names on the mailing list of people that were not rail¬ 
roads. I think it is entirelv true that in some of the railroad systems 
they were sent to the various units composing the complete system. 
But Mr. McLaughlin's statement may be entirelv true. 
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116 By Mr. Thom: 

Q. They were sent to those railroads that were not under Federal 
control as a matter of information? A. Well, I would not want 
to sav as to that, sir. It seems to me thev were sent to all railroads 
so that they might have information on which to base their action 
if they were or considered themselves under Federal control. 

Q. Mr. McLaughlin suggests that there were a good many electrical 
lines not under Federal control on that list. A. Yes; I think the 
electrical lines were on that list. 

Q. And they were sent to them, and they were not under Federal 
control? A. I should think so; yes, sir. 

Mr. Thom: That is all, Mr. Examiner. 

By Examiner Burnside: 

Q. Would you be able, Mr. McManamy, to give a resume or de¬ 
scription of the work of the Railroad Administration in taking over 
the larger roads, the trunk lines? What progress was made from 
time to time, from month to month, during the first six months of 
1918? A. I don’t believe I quite understand the scope of that 
(piestion, Mr. Examiner. 

Q. I will make it plain. Of course it was physically impossible 
for the Railroad Administration to undertake changes in the man¬ 
agement and physical operation of the roads on January 1, 1918? 
A. Yes, sir. 

117 Q. The work had to be taken up gradually? A. Yes. sir. 

Q. Can you say something al>out that gradual taking over 

of the operations and actual interference in the management bv the 
Railroad Administration? A. Perhaps 1 could sav this: that so far 
as any railroad was concerned, the actual taking over of the railroad, 
changes in the management were made by general orders first, and 
later, as the needs of the transportation situation required, action was 
taken to make necessary changes or improvements on the different 
lines, perhaps by change in officials, perhaps by furnishing additional 
equipment, perhaps by transferring equipment from one line to 
another, perhaps by directing the movement of traffic, and so on. 
It was a gradual process, and I think was carried out first where the 
need for improvement was the greatest. 

By Mr. Thom: 

Q. Was there correspondence direct with these railroads to which 
the Examiner has referred from the very start, between the Railroad 
Administration and the people in charge? A. I think so; not neces¬ 
sarily with all of them; but, as 1 stated to the Examiner, with those 
where the need was the greatest, we started right in to take up matters 
directly, first with the president of the railroad, and later, 

118 after the corporation was relieved from control of the railroads, 
through the Federal Manager and the Regional Directors. , 

Examiner Burnside: T have nothing further. 

(Witness excused.) 


(JO 
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L. S. Graham was thereupon called its a witness on behalf of the 
applicant and, having been first duly sworn, testified as follows: 

Direct examination. 

By Mr. Thom: 

Q. Mr. Graham, what is your position? A. Auditor for the 
United States Railroad Administration. 

Q. How long have you held that office? A. Since June, 1920. 

Q. What were you before then? A. Chief Accountant for the 
United States Railroad Administration. 

Q. Rack to what time? A. January 26, 1919. 

( l . Have you charge of the files—the accounts—of the Railroad 
Administiation with the Abilene & Southern? A. Yes, sir. 

Q. When was the beginning of the accounting between the Rail¬ 
road Administration and the Abilene & Southern? A. Julv 1. 
1018. 

Q. There were no reports made in respect to the accounts, and 
nothing whatever on the acounts except the separation of the 
lift corporate accounts from the Federal administration accounts 
as of July 1. 1918? A. Nothing more than that. 

Q. Have you any papers with you to indicate the first- A. 

(Interposing.) I have one report, the first report that came in 
showing the separation as of that date. 

Q. Where is that? 

(Witness produces papers.) 

Q. Could you spare this from your file? A. No, sir. 

Mr. Thom: l would like to have this copied, then, Mr. Examiner; 
just that paper. (Submitting paper to the Examiner.) 

Examiner Burnside: Just read it into the record, Mr. Thom. 

Mr. Thom: It is headed: 

“United States Railroad Administration, Director General of Rail¬ 
roads, Abilene & Southern Railroad. 

“Statement of Account* with Abilene A* Southern Railway Company, 
Incorporated in the Accompanying Trial Balance as of December 
31, 1918, Which Accounts are Provided for by General Order So. 
17, Accounting Bulletins, etc. 

120 Due to A. & S. Due from 

Ry. Co. A. & S. Ry. Co. 

“A. & S. Railwav Company, cash, 

June 30. 1918...‘. $150,163.76 . 

“A. & S. Railway Company, agents’ 
and conductors’ balances June 30, 

1918 . 

“A. A S. Railway Company, material 
and supplies, June 30, 1918. 


895.01 

2,188.43 
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Due to A. & S. 


Ry. Co. 

“A. & S. Railway Company, assets, 

June 30 1918, collected. 31,491.79 

“A. & S. Railway Company, revenue 

prior to July 1, 1918 . 2,490.53 


“A. & S. Railway Company, corporate 

transactions.. 

“A. & S. Railway Company, liabili¬ 
ties, June 30, 1918, paid. 

“A. & S. Railway Company, expenses 

prior to June 30, 1918. 

“Net balance due Abilene & Southern 
Railway Company. 


Due from 
A. & S. Ry. Co. 


$16,979.02 
19,636.64 
4,541.44 
146,071.82 


By Mr. Thom: 


$187,229.52 $187,229.52” 


Q. That is the first entry or the fust mention at all in the ac¬ 
counts of the Railroad Administration of the Abilene & Southern 

Railway? A. Yes. sir. 

* 

Q. And did all the revenues derived from operation for the first 
six months of 1918 go to the Abilene & Southern Railway Com¬ 
pany itself? A. Yes, sir. 

Q. Did that company actually pay all of the expenses of 

121 operation incident to the same period? A. I will have to 
answer that and explain it in this way: They did so far as 

I know. That is to say, all of those accounts that we audited were 
charged to them. 1 don’t know what they did about the other six 
months. 

Q. Of course you paid none of them? A. No; that is it exactly. 

Q. And all that you you know of they paid? A. That is right. 

Q. And the reason you answer in that qualified way is that you 

do not know all of their transactions outside of what they had with 

«/ 

you? A. That is right. In other words, for the first six months I 
did not have any record of their books, and therefore I do not know 
what they did with them. 

Q. But you know that the Railroad Administration did not re¬ 
ceive any of the revenues coining from those first six months, and 
did not pay any of the expenses attributable to those six months? 
A. Except that in such cases where we did receive the revenue or 
pay the expenses we credited them with the revenue and charged 
them with the expenses. 

Q. Yes. What I mean is that the Railroad Administration did 

not receive for its own account- A. (Inteqxising.) It did 

not. 

122 Q. —any of the revenue, and did not pay, except as agent 
for the Abilene Southern, any of the expenses incident to 

that period of the first six months of 1918? A. That is correct. 

Mr. Thom: That is all I have. 
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By Examiner Burnside: 

Q. Are you able to testify regarding the payment of the additional 
wages for the first six months of 1918? A. We had their account 
audited and charged hack to the Abilene & Southern everything that 
was paid by the Director general relating to the period between De¬ 
cember 31, 1917, and July 1, 1918. 

Examiner Burnside: No further questions. 

By Mr. Thom: 

Q. So that the Abilene & Southern itself paid all of the wages in¬ 
cident to operation in that first six months of 1918, and the Director 
General paid none of them? A. That is right. 

Mr. Thom: That is all. 

(Witness excused.) 

Mr. Thom: That is all, it seems to me, Mr. Examiner. Have you 
anything further that you wish to put in, Mr. Examiner? 

Examiner Burnside: I think that is all. 

123 Mr. Thom: I would like to see if the Examiner would not 
receive from Mr. McLaughlin, as a representative of the Rail¬ 
road Administration, this statement of fact: that in the final settle¬ 
ment made with the Abilene A Southern all transactions, everything 
in respect to both revenues and expenses from operation during that 
first six months, were excluded. There is no doubt on the subject, 
but I suppose, to make the record complete, we might have that state¬ 
ment in, Mr. Examiner. 

Examiner Burnside: In other words, is not that equivalent to sav¬ 
ing, Mr. Thom, that the conditions of the contract were carried out? 

Mr. Thom: Yes: settled in accordance with the contract. That is 
what I mean. 

Examiner Burnside: All right. 

Mr. Thom: That is a fact, is it not. Mr. McLaughlin? 

Mr. Laughlin: That is a fact. While I did not participate in the 
settlement, the Director General advises me that settlement was for 
the period covered by the contract only, and no consideration was 
given in the settlement to the period prior to July 1. 1918. 

Mr. Thom: That is all, Mr. Examiner. 

Examiner Burnside: Is there anything further to be offered at 
tHis hearing? 

Mr. Thom: I do not think of anything else. 

124 Examiner Burnside: Mr. Thom, you argued this case to 
some extent before the Commission on December 1st. I pre¬ 
sume you would like to supplement that argument. 

Mr. Thom: Before the Examiner and then before the Commis¬ 
sion? 

Examiner Burnside: Not lefore the Examiner: no. I had ref¬ 
erence to argument before the Commission only. 
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Mr. Thom: Yes; I would like to argue it. 

Examiner Burnside: Would you care to file a brief? 

Mr. Thom: 1 do not think so. 

Examiner Burnside: Very well. The record will show that Mr. 
Thom requests oral argument before the Commission. 

There being nothing further to be offered, the hearing is declared 
closed. 

(Thereuj)on, at 11.45 o’clock a. m., the hearing of the above- 
entitled matter was closed.) 

125 Interstate Commerce Commission. Finance Docket No. 

100. Applicant’s Exhibit No. 1. Date: 1/11/23. Stenogra¬ 
pher: Caswell. Witness: Jones. 

United States Railroad Administration. 

W. G. McAdoo, Director General, Washington, I). C. 

Southwestern Region. 

Abilene & Southern Railway, Ft. Worth Belt Railroad, Ft. Worth 
Union Passenger Station, Houston Belt & Terminal Railway, 
Union Terminal of Dallas. 

Office of Federal Manager. 

Dallas, Texas, July 10, 1918. 
The following appointments are effective this date: 

General Managers: 

Mr. W. E. Maxson, Galveston, Texas; Fort Worth Belt Railroad, 
Ft, Worth Union Passenger Station, Houston Belt & Terminal Rail- 
wav. 

Mr. W. A. Webb, Dallas, Texas; Abilene & Southern Railway, 
Union Terminal of Dallas. 

Traffic Manager: 

Mr. J. L. West, Dallas, Texas; all lines. 

General Solicitor: 

Mr. J. W. Terry, Dallas, Texas; all lines. 

Chief Engineer: 

Mr. F. Merritt, Dallas, Texas; all lines. 

Purchasing Agent: 

Mr. J. E. Anderson, Dallas, Texas; all lines. 
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Auditors: 

Mr. J. M. Danner, Abilene, Texas; Abilene & Southern Railway. 
Mr. O. W. Matthews, Ft. Worth, Texas; Ft. Worth Belt Railroad. 
Mr. D. W. McLeod, Galveston, Texas; Ft. Worth Union Passen¬ 
ger Station. 

Mr. J. W. McCullough, Houston, Texas; Houston Belt it Ter¬ 
minal Railway. 

Mr. A. S. Steirer, Dallas, Texas; Union Terminal of Dallas. 
Local Treasurers: 

Mr. J. M. Danner, Abilene, Texas; Abilene & Southern Railway. 
Mr. O. W. Matthews, Ft. Worth, Texas; Ft. Worth Belt Railroad. 
Mr. A. C. Torbert, Galveston, Texas; Ft. Worth Union Passenger 
Station. 

Mr. T. C. Dunn, Houston, Texas; Houston Belt & Terminal Rail¬ 
way. 

Mr. J. W. Everman, Dallas, Texas; Union Terminal of Dallas. 

Officers reporting to those named above will continue their present 
duties unless otherwise advised. 

* J. S. PYEATT, 

Approved: Federal Manager. 

B. F. BUSH, 

Regional Director. 

120 Interstate Commerce Commission. Finance Docket No. 

100. Applicant’s Exhibit No. 2. (3 sheets.) Date: 1/11/23. 
Stenographer: Caswell. Witness: Jones. 

United States Railroad Administration. 

Director General of Railroads. 

Fort Worth & Denver City Railroad, Wichita Valiev Railroad, 

Abilene and Southern Railroad. 

W. C. Logan, Federal Auditor. 

Office of Federal Auditor. 

File 22-17. 

Fort Worth, Texas, August 19, 1919. 

Mr. W. E. Kaufman, Auditor, 

Abilene & Southern Railway Company, 

Abilene, Texas. 

Dear Sir: 

Enclosed von will find seven copies of report to be made to the 
Director of Accounting showing balances due to or from the Abilene 
& Southern Railway Company for the quarter ended June 30, 1919. 
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Will you kindly sign the original and five copies on behalf of the 

Corporation and return same to me, retaining the seventh copy for 

vour tile. 

* 

Also, I enclose for your file copy of statement rendered in con¬ 
nection with this report showing expenditures made by the Director 
General for additions and betterments completed to June 30, 1919 
on the Abilene & Southern. 


Please return statements to me in time for filing with the Director 
of Accounting by August 30th. 

Yours truly, 


W. C. LOGAN, 


Federal Auditor. 


127 United States Railroad Administration. 


Director General of Railroads. 


Settlement Statement. 


Mr. C. A. Prouty, 

Director, Division of Accounting, 
Washington, D. C. 

Dear Sir: 


August 20, 1919. 


The following balances obtained from the Federal Books of the 
Abilene and Southern Railroad are a correct statement of the 
amounts due to or due from the Abilene and Southern Railway 
Company at June 30, 1919. 


Balances Covered by Sections 4-A and 4-D of the Contract. 


Due Coqwration : 


1. A. & S. Rv. Co. Cash June 30, 1918. $150,163.76 

2. “ “ Cash subsequent to June 30, 1918 . 

3. “ “ Agents and Conductors’ Balances 

6-30-18 . 895.01 

4. “ “ Assets June 30, 1918 Collected.. 32,654.87 

5. “ “ Corporate transactions . . 

6. “ “ Revenue prior to July 1, 1918.. 2,608.23 

7. “ “ Expense prior to July 1, 1918.. . 

8. “ “ Assets 6-30-18 Collected 3rd Qr. 

1918 . 57.88 

9. “ “ Assets 6-30-18 Collected 4th Qr. 

1818. .06 

10 “ “ Revenue prior to 7-1-18 1st Qr. 

1919 . 249.47 

11 ... 

12 ... 

13. Total due corporation. 186,513.52 


5—4330a 
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Due from Corporation: 


14. 

15. 
IB. 

17. 

18. 


19. 

20 . 
21 . 


•» 


23. 

24. 

25. 

20 . 


A. & S. Ry. Co. Liabilities G-30-18 Paid. 

Corporate transactions . 

“ Revenue prior to July 1, 1918. . 
Expense prior to July 1, 1918. . 
Expense prior to July 1st, 1918 

4th Qr. 1918 ...." . 

Ex|>onse prior to July 1, 1918 1st 
Qr. 1919 1 

“ Liabilities 0-30-18 Paid 3rd Qr. 

1918. 

“ “ Liabilities 0-30-18 Paid 4th Qr. 

1918 . 

Liabilities 0-30-18 Paid 1st Qr. 

1919 . 


Total due from corporation... 
Net balance duo to corporation 


20,175.35 

10,979.02 

1,971 .H\ 

11.35 

3.20 

114.50 

17.00 

2.74 


39.047.17 
147.400.35 


Additions and Betterments. 


Due Corporation: 

28. Interest due corporation on completed additions 

and betterments (see Form AC-511). 10.20 

Due from Corporation: 

29. A. & S. Rv. Co. Additions and Betterments: 

A. Completed . $1,057.30 

B. Not completed. 481.03 

- 1.538.99 

30. Interest due from corporation on completed ad¬ 

ditions and betterments—Deferred payments. . . 


31. Total items 29 and 30. 1,538.99 

32. Net amount due to corporation—Items 27, 

28 and 31 . 145.937.02 

33. .. 

34. .. 

W. C. LOGAN, 

Federal Auditor, Abilene A* Southern R. R. 


I). E. KAUFMAN. 

Title: -Abilene it Southern R. R. Co. 


Form AC-510. 
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128 United States Railroad Administration. 

Director General of Railroads. 


Completed Additions and Betterments . 


Mr. C. A. Prouty, August 20, 1919. 

Director, Division of Accounting, 

Washington, D. C. 

Dear Sir: 


The Expenditures made by Director General for additions and 
betterments completed to June 80, 1919, on the Abilene and South¬ 
ern Railroad are as follows: 

Int. at 6% per 
annum to G-30-19. 


A. F. E. Date com- Amount of No. 

number. Description of project. pleteii. expenditures, days. Amount. 


Previously reported. . 

2 Constructing spur to 
serve Texas Gulf & 

Refining Co., Abi¬ 
lene, Texas. 5-2-19 


Nothing. 


$1,057.36 59 $10.25 


Abilene and Southern Railroad. 


W. A. LOGAN, 
Federal Auditor. 


Entered in Journal Page 22. 8/30 1919. 
Form AC-511. 


129 Missouri, Kansas & Texas Railway; The Missouri, Kansas & 

Texas Railway of Texas. 

C. E. Schaff, Receiver. W. A. Webb, Chief Operating Officer, 

General Manager. 

Interstate Commerce Commission. Finance Docket No. 100. Ap¬ 
plicant’s Exhibit No. 3. Date: 1/11/23. Stenographer: Caswell. 
Witness: Jones. 

1712. 

Dallas, Texas, July 22, 1918. 

Mr. Percy Jones, 

Superintendent, Abilene & Southern Ry., 

Abilene, Texas. 

Dear Sir: 

Will you please furnish me ten complete sets of working time 

tables for the Abilene & Southern Railwav? 

%> 

Yours truly, 


W. A. WEBB. 
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130 July 24th, 1918. 

Mr. W. A. Webb, 

General Manager, M., K. & T. Ry., 

Dallas, Texas. 

Dear Sir: 

Replying to your letter of the 22nd inst. file 1712. 

I am enclosing herewith Ten copies of our working time tables. 
Yours truly, 

Gen. Sup!. 


131 P. Jones, Gen’l Supt., Abilene & Sou. Ry. 

Dallas. Texas. July 22nd, 1918. 
Inquiry Xo. 17—Special Assignment, Railway Employes. 

All Officers: 

Please furnish me with least possible delay information as con¬ 
cerning your department, with which to reply to Mr. Bush's Inquiry 
Xo. 17, copy of which is attached. 

Yours truly, 


R. B. C. Federal Manager. 

Copy to Mr. F. G. Pettibone. 

132 United States Railroad Administration. 

\Y. G. McAdoo, Director General. Washington, I). C. 

Southwestern Region. 

B. F. Bush Regional Director. 

Railway Exchange Bldg., St. Louis, Mo. 

Inquiry Number 17. 

Special Assignment Kailua;/ Employes. 

To Federal Managers, Terminal Manager, Southwestern Region: 

Please send promptly statement for each line in your jurisdiction, 
showing Officers and Employes detailed to Governmental sendee, or 
to such work as Red Cross, etc. at the Carriers’ expense, wherein sal¬ 
aries and expenses are absorbed by the carrier in each case: 

(1) Name; 

(2) Title; 

j(3) Headquarters; 
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(4) Salary per annum; 

(5) Date detailed to such service; 

(6) What proportion of salary borne by individual carrier. 

B. F. BUSH. 

Regional Director. 


Copy to: District Director. 


List 1. 
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July 24th, 1918. 


Mr. B. F. Bush, Inquiry No. 17. 


Special Assessment, Railway Employees. 


Mr. J. S. Pyeatt, 

Federal Manager, 

Dallas, Texas. 

Dear Sir: 

Replying to your letter of the 22nd inst. relative to subject shown 
above. 

I beg to advise that we have no oflicers or employees detailed to 
Government Service, or to such work as Red Cross, etc. 

Yours truly, 

« * 

Gen. Supt. 


134 


Missouri, Kansas & Texas Railway, The Missouri, Kansas <fc 

Texas Rail wav of Texas. 

%* 

C. E. Schalf, Receiver. 

Office of Chief Operating Officer. 

W. A. Webb. Chief Operating Officer, General Manager. 


St. 3410. 


Dallas, Texas, July 24th, 1918. 

Mr. H. A. Consevitz, 

Genl. Supt. F. W. & D. C.. Ft. Worth, Texas. 

Mr. W. E. Costello, 

Supt. H. & T. C., Ennis, Texas. 

Mr. L. H. Cecil, 

Supt. IT. & T. C., Austin, Texas. 

Mr. P. Jones, 

Vice-President, A. & S., Abilene, Texas. 

Gentlemen : 

Will you please forward to me first mail, a complete list of all 
stations on your respective territories, indicating thereon Agency 
and Non-Agency, as of present date. 
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We are preparing a mailing list for embargoes and other docu¬ 
ments, which is necessary to mail agents direct. However, until 
such time as we are able to compile this list, we will continue to 
place embargoes, etc. with your office direct, the same as transmitted 
by you to all concerned. 

Yours truly, 

W. A. WEBB. 


135 Abilene and Southern Railway Company. 

List of All Stations on the Abilene and Southern Railway. 


Ilamlin—Agent. 

Radium—No agent; prepay station. 

Anson—Agent. 

Abilene—Agent. 

Hunch Spur—No agent ; prepay earloads only. 

Iberis—No agent; prepay station. 

Tuscola—Agent. 

Coates—No agent; flag station, passengers only. 

Ovalo—Agent. 

Guion—No agent; prepay station. 

Bradshaw—Agent. 

Chapman—No agent; flag station, passengers only. 

Winters—Agent. 

Hatchel—No agent; prepay station. 

Ballinger—Agent. 

PERCY JONES. 

Gen. Snpt. 


Abilene, Texas, July 27th, 1918. 


136 July 27th, 1918. 

Mr. W. A. Webb, 

General Manager, M., K. & T. Ry., 

Dallas, Texas. 

Dear Sir : 

Replying to your letter of the 24th inst. file St. 3410. 

1 am attaching hereto statement showing all stations on the Abi¬ 
lene and Southern Railway, Agency and Non-Agency as requested. 
Yours truly, 


137 Gen. Supt. 

Mr. W. A. Webb, July 27th, 1918. 

General Manager, 

Dallas, Texas. 

Dear Sir: 

This will acknowledge receipt of your letter of the 25th inst. file 
8 A. M. Reports. 
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In order that you will understand the reports we send in I am 
enclosing copy of our timetable. Trains No-. 19 and 20 are mixed 
trains between Abilene and Ballinger. Train No. 15 and Train No. 
16 are passenger trains between Abilene and Ballinger and are mixed 
trains betwen Abilene and Hamlin, making our mixed train mile¬ 
age daily 192 miles. 

We have no through freight trains, on the form attached to your 
letter, tonnage is only shown on through freight trains, if you want 
total tonnage handled each day on mixed trains, please advise and 
wo will’ furnish. 

Yours respectfully, 


Gen. Supt. 

138 Dallas, Texas, July 25, 1918. 

Mr. Percy Jones, 

Gen. Supt. Abilene & Southern Ry., 

Abilene, Texas. 

Dear Sir: 

8 A. M. Reports. 

Effective on receipt of this letter, please have your morning train 
report rendered in accordance with the form attached. Arrange¬ 
ments have been made with the Texas & Pacific to transmit this 
report over their wire. 

This report you will note includes record of weather conditions 
and temperature, movement of passenger and fast freight trains; in¬ 
formation pertaining to troop movements, special passenger move¬ 
ments and detour movements; shows tonnage, numl>er of freight 
trains, loads and empties handled and mileage in each direction, 
with similar information in total for the same day of the previous 
year. 

In reporting the movement of passenger trains which are late it 
is desired that you show how late the trains are passing the princi¬ 
pal division |>oints, showing in the record for each train, the causes 
of delays. In the case of the fast freight trains you should show 
the tonnage out of each terminal. 

For convenience in identifying the trains, a list of symbols is 
also attached representing the dates the trains left the original ter¬ 
minals. For instance, in the case of train No. 5, shown in the at¬ 
tached sample, the letter “N” indicates, that this train left St. Louis, 
its originating terminal, on the 11th, and the train will move under 
this symbol to destination. 

In all cases where passenger trains are late, report should show 
passing at the last telegraph station prior to rendition of report. 

The report should be filed in time to reach this office not later 
tha/ 6:30 A. M. 

Kindly acknowledge receipt. 

Yours truly, 


W. A. WEBB, C. 0. 
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139 Abilene, 28. 

W. A. WEBB, 

Dallas: 

D-1709. Ballinger. 43. Abilene, 75. Anson, 30. Hamlin, 30. 
A-29. 

PERCY JONES. 

Phoned T. & P. at 10.50 A. M. 

140 Dallas, Texas, July 27th, 1918. 

Percv Jones, 

Abilene. Texas: 

Wire me by 9 A. M. tomorrow morning normal capacity in cars 
of the following yards: i. e. the number of cars which can be* 
handled economically and without congestion, this of course will 
not he the total capacity of the yards, Ballinger, Abilene, Anson and 
Hamlin. D-1709. 

W. A. WEBB. 

Rec’d Ham. M., K. & T. 7:10 p. m. 27th. 

Rec’d Abilene p a. m. 28th. 

141 Dallas, 30. 
Percy Jones: 

Wire quickly just what Shuttle or Hurd train service is being 
done between commercial centers & outlying sites we planned. 
Specify separately exact location with class & No. of cal's in serv ice 
& advise whether performed with switch engine or otherwise. N-84. 

W. A. WEBB. 

7/31/18. 

A ns. W. A. Webb: 

No Shuttle or Hurd serv ice on this line.—B. 

142 Dallas, Texas, 7/20/18. 

P. Jones, 

Abilene, Texas: 

Please have CD 1 report for your line reach me each morning by 
wire not later than 7 a. m. Answer X-29. 

W. A. W. 
7/31/18. 

W. A. W., 

Dallas: 

Unable to locate form C. D. 1. What does this cover? 

PERCY JONES. 
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143 Exhibit #1. 

Filed November 15, 1924. 

F—97. Law- 69375. 

Interstate Commerce Commission. 

Finance Docket No. 100. 

Deficit Status of Abilene & Southern Rv. 

In the Matter of the Application of The Abilene & Southern Rail¬ 
way Company for Reimbursement of Deficits under Section 204 
of the Transportation Act, 1920. 

Submitted July 11, 1922. Decided July 29, 1922. 

The Abilene & Southern Railway Company found to have been under 
Federal control during the entire period of Federal control 
and, therefore, not subject to the provisions of section 204 
of the transportation act, 1920. Application dismissed. 

Morgan Jones and Alfred P. Thom for the carrier. 

Report of the Commission. 

Division 4, Commissioners Meyer, Eastman, and Potter. 

By Division 4: 

The Abilene & Southern Railway Company, a corporation of the 
State of Texas, hereinafter termed the carrier, operates a line of rail¬ 
road from Ballinger to Hamlin, Tex., a distance of approximately 
96.4 miles. It was taken under Federal control by the proclamation 
of the President issued December 26, 1917, in which he took posses¬ 
sion and assumed control of “each and every system of transporta¬ 
tion and the appurtenances thereof located wholly or in part within 
the boundaries of the continental United States and consisting of 
railroads and owned or controlled systems of coastwise and inland 
transportation * * A director general was appointed by the 

same proclamation, through whom the control was to he exercised. 
The Federal control act, approved March 18, 1918, was enacted “to 
provide for the operation of transportation systems while under 
Federal control, for the just compensation of their owners, and for 
other purposes.” It provided, among other things, for the relinquish¬ 
ment of “control of all or any part of any railroad or system of 
transportation, further control of which the President shall deem not 
needful or desirable,” and named three methods of effecting such 
relinquishment: (1) By the President, regardless of the wishes of 
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the owners, if done before July 1, 101S; (2) by agreement with the 
owners of the properties at any time during the period of Federal 
control; and (3) by the President, at any time, provided all 
144 railroads and systems of transportation then under Federal 
control were released at the same time. 

On March 25, 1919, the director general and the carrier entered 
into an agreement which purported to provide, among other things, 
that as to the property of this carrier Federal control should be re¬ 
garded as having commenced at midnight of June 30, 1918. and 
that the carrier would make no claim for compensation from the 
Government for the period “between noon of December 28, 1917, and 
midnight of June 30, 1918.” 

The President having indicated his intention to release all rail¬ 
roads from Federal control at the close of February, 1920, Con¬ 
gress enacted the transportation act. 1920, effective February 29. 
1920, containing numerous provisions for the relief of carrier* in 
the period following relinquishment and for their future regula¬ 
tion. One of these provisions was section 204, which was intended 
to give governmental aid to certain classes of carriers which were 
not under Federal control hut were privately operated during the 
Federal control period or some portion thereof. We were required 
to certify payments to the carriers entitled thereto as promptly as 
possible. Cnder date of March 4. 1920. we issued a circular to 
a large number of railroad companies, calling upon them for the 
statistics necessary to the determination of their income and their 
right to relief. The carrier fded a return in response to this cir¬ 
cular in which it claimed an amount of $27,613.29 from the Gov¬ 
ernment for alleged deficits sustained in the period from January 
1 to June 30, 1918. inclusive. It contends that during that period 
it was under private control and operation by virtue of the con- 
trait of March 25, 1919. 


As already mentioned, the Federal eontrol act. as passed by Con¬ 
gress and approved hv the President, provided for the relinquish¬ 
ment of the railroads under Federal control and definitely fixed 
the conditions and circumstances of such relinquishment. It pro¬ 
vided. among other methods, that a road might be relinquished at 
anv time by agreement with its owner. There is no suggestion in 
the act that it was the purpose of Congress or of the President to 
construe the proclamation of December 26, 1917, as applying to 
some roads and not to others, or to make a relinquishment effective 
retroactively. The fact that the director general and the carrier, 
bv the agreement of March 25, 1919. have declared their willingness 
that the carrier shall he considered as having been relinquished on 
January 1. 1918, and again taken under control on July 1, 1918, 
can not. in our opinion, alter the fact of Federal control between 
those dates. It is our view that all of the carriers subject to the 
President’s proclamation were under Federal control and 
145 operation by the Government until relinquished pursuant 
to the methods laid down in section 14 of the Federal control 
act. Application of St. Joseph Belt By., 65 I. C. C., 443. This 
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has no bearing upon the matter of compensation, which was clearly 
within the contracting power of the parties. 

We find that the Abilene & Southern Railway Company was under 
Federal control during the Federal control period and that it is 
not embraced within the provisions of section 204 of the transporta¬ 
tion act, 1920. Its claim for reimbursement under that section will 
therefore be dismissed. An appropriate order will be entered. 

Commissioner Potter did not participate in the disposition of this 
case. 

Order. 

Investigation of the matters and things involved in this proceeding 
having been had, and said division having, on the date hereof, made 
and filed a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and made a part 
hereof: 

It is ordered, That the said application of the Abilene & Southern 
Railway Company be, and it is hereby, dsmissed. 

Bv the commission, division 4. 

[seal.] GEORGE B. McGINTY, 

Secretary. 

72 I. C. C. 

A true copy: 

[seal.] ‘ GEORGE B. McGINTY, 

Secretary, 

140 Exhibit #2. 

Filed November 15, 1924.. 

F—711. Law 69375. 

Interstate Commerce Commission. 

Finance Docket No. 100. 

Deficit Status of Abilene & Southern Ry. 

In the Matter of the Application of The Abilene & Southern Rail¬ 
way Company for Reimbusement of Deficits under Section 204 
of the Transportation Act, 1920. 

Submitted April 28,1923. Decided June 6, 1923. 

Finding of original report, 72 I. C. C., 333, to the effect that the 
provisions of section 204 of the transportation act, 1920, are 
not applicable to the Abilene & Southern Railway Company, 
affirmed. Proceeding dismissed. 

Morgan Jones and Alfred P. Thom for Abilene & Southern Rail¬ 
way Company. 

Sidney F. Andrews and A. A. McLaughlin for Director General 
of Railroads. 
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Report of the Commission on Hearing and Further Consideration. 
Bv the Commission: 

The original report in this proceeding, 72 I. C. C., 333, was issued 
without formal hearing. Upon petition, the case was reopened for 
argument, which was heard on December 1, 1922. Upon argument, 
question arose as to certain facts, and the case was thereupon as¬ 
signed for formal hearing, which was had on January 11, 1923. 
Further argument has also l>een heard. This report is based upon 
the record as thus supplemented. 

The commission, by division 4, found in its former report that 
the Abilene & Southern was placed under Federal control and op¬ 
eration by the President’s proclamation of December 26, 1917; that 
the methods of relinquishment of the roads from Federal control 
were prescribed by the Federal control act; that in the absence of 
such relinquishment the company’s property continued under Fed¬ 
eral control until the end of the Federal control period; that the . 
contract between the Director General of Railroads and the com¬ 
pany. entered into on March 25,1919. was not a relinquishment; and 
that the Abilene & Southern was not under private operation within 
the meaning of section 204 during any portion of the Federal con¬ 
trol period. At the hearing on January 11, 1923, further evidence 
was adduced relative to the carrier’s property and operations 
147 and the relations between the carrier and the director gen¬ 
eral during the period of Federal control. 

The line of the Abilene & Southern Railway Company is entirely 
in the State of Texas, extending from Ballinger to Hamlin, a dis¬ 
tance of 96.4 miles. It connected during the period of Federal con¬ 
trol with the Gulf. Colorado & Santa Fe at Ballinger and Tuscola, 
with the Texas & Pacific at Abilene, with the Wichita Valley at Abi¬ 
lene and Anson, and with the Kansas City, Mexico & Orient and the 
Missouri, Kansas <fe Texas at Hamlin. The company has inter¬ 
changed freight equipment and carload and less-than-carload freight 
with these connecting lines, and has been engaged as a common car¬ 
rier in general transportation for many years. 

The Abilene Southern received the general orders and circulars 
issued from time to time by the director general to the carriers taken 
over by the Goverment. Among these were General Order No. 1, 
issued on or about December 26, 1917, giving general instructions to 
the officers, agents, and employees of the transportation systems taken 
over: General Order No. 2, issued December 29, 1917, advising the 
chief executives of the carriers that no immediate changes in methods 
of accounting would be required: General Order No. 3, issued Janu¬ 
ary 5, 1918, prescribing general demurrage rules; General Order 
No. 8. issued February 21, 1918, dealing with wages and labor con¬ 
ditions and announcing that wages, when determined upon, would 
he made retroactive to January 1. 1918; General Order No. 10, 
issued March 14, 1918, requiring inventories of materials and sup- 
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plies an hand; General Order No. 11, issued March 16, 1018, pre¬ 
scribing universal interline waybilling and standard forms for way¬ 
billing and accounting; supplement No. 3 to General Order No. 27, 
issued July 3, 1918, requiring increases in the wages of employees 
of the Abilene & Southern, dating from January 1, 1918; and 
General Order No. 28, increasing passenger fares June 10, 1918, 
and freight rates June 25, 1918. It appeal’s that the carrier com¬ 
plied with these orders, as far as they were applicable to its circum¬ 
stances. An inventory of materials and supplies was made pur¬ 
suant to General Order No. 10, wages were increased pursuant to 
supplement No. 3 to General Order No. 27, the amount of the 
increase for the first six months of 1918 being $6,965.65, and rates 
and fares were increased under General Order No. 28. 

About July 10, 1918, the officials of the Abilene & Southern re¬ 
ceived a printed notice of that date from J. S. Pyeatt, federal man¬ 
ager, United States Railroad Administration, notifying the company 
of the appointment of general managers, a traffic manager, general 
solicitor, chief engineer, and other officials for the “southwestern 
region/’ including the Abilene & Southern and other carriers. 
148 From about this date the road was taken more actively under 
Federal control and its operation were more largely directed 
by the director general. 

It was testified that during the first six months of 1918 the Abilene 
A Southern handled 724 carloads of competitive freight, as against 
1,004 carloads during the corresponding period in 1917. The de¬ 
crease was assumed to be due to changes in routing by connecting 
lines under the director general’s order No. 1. The Abilene & South¬ 
ern instructed its agents to discontinue the solicition of competitive 
traffic, but it continued its usual routing of freight actually for¬ 
warded, notwithstanding the director general’s order. It was stated 
that the officials of the Abilene & Southern were then uncertain as 
to the legal status of the road, and refrained from using routes which 
would give it a short haul, pending the determination of such status. 

Under date of March 25, 1919, the Abilene & Southern entered 
into the contract with the director general already mentioned. Inas¬ 
much as the provisions of this contract constitute the principal basis 
of the carrier’s present contentions, the details will be set out more 
particularly than in the former report. 

Generally speaking, this contract is in the form of the so-called 
standard contract between the director general and the railway com¬ 
panies, formulated pursuant to the Federal control act. It contains, 
however, the following additional recital: 

(d) Wh erect*, the said William G. McAdoo has resigned a< Di¬ 
rector General of Railroads and by a proclamation dated January 
10, 1919, the President appointed Walker I). Hines Director General 
of Railroads and authorized him, either personally or through such 
divisions, agencies or persons as he may appoint, in his own name 
or in the name of such divisions, agencies, or persons, or in the 
name of the President, to agree with the carriers or any of them or 
with any other person in interest, upon the amount of compensation 
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to be paid pursuant to law, and to sign, seal and deliver in his own 

name or in the name of the President or in the name of the United 

States of America such agreements as may he necessary and ex- 

]>edient with the camel’s or other persons in interest respecting 

compensation, or any other matter concerning which it may be 

necessary or expedient to deal, and to make any and all contracts, 

agreements or obligations necessary or expedient and to issue any 

and all orders which mav in any way he found necessary and 

expedient in connection with the Federal control of the systems 

of transportation taken over by the proclamation of December 2b, 

1917, as fully in all respects as the President is authorized to do, 

and generally to do and perform all and singular the powers and 

duties in relation to such Federal control as the President is bv 

•. 

law empowered to do and perform. 

Another recital is to the effect that the Interstate Commerce Com¬ 
mission had certified to the President that the average annual rail¬ 
way operating income of the company, computed in the 
149 manner provided in section 1 of the Federal control act. was 
$78,375.18; and a third recital is as follows: 


(/) Wh errax, an agreement has been reached between the Director 
General and the company that the company’s road and property 
shall he considered as having come under Federal control as of 
midnight of June 30, 1918; * * *. 

Section 3 of the contract, dealing with the matter of “accept¬ 
ance,” provides, among other things, that— 

no claim is made hv tlie Company for compensation for the period 
between noon of December 28. 1917, and midnight of June 30, 
1918; and the revenues of said period shall belong to the Company, 
and the expenses thereof shall be paid by the Company, allocated 
in both cases as provided in paragraph (b) of section 4 hereof. 

Section 4, here referred to, contains the provisions governing ac¬ 
counting during Federal control, and requires the preparation of 
quarterly statements of account between the director general and 
the carriers whose properties were under Federal control. One of 
these statements, signed by the Federal auditor for the Abilene 
Southern and addressed to the director of the division of accounting 
of the railroad administration under date of August 20, 1919, is of 
record, and shows a transfer of accounts as of June 30, 1918, the 
amount of cash on hand at that date due the corporation having 
been $150,163.7b. The increase of wages for the first six months of 
1918 was charged to the company. 

Section 7 of the contract provides that the annual compensation 
guaranteed to the company under section 1 of the Federal control 
act shall be $78,375.18, subject to the modifications mentioned in 
the standard-contract form. The remaining provisions of the con¬ 
tract are substantially the same as those of the standard-contract 
form, with the exception that June 30, 1918, instead of December 
31, 1917, is treated as the date of termination of private control. 
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The contract was executed by Walker D. Ilincs, Director General of 
Railroads, and Morgan Jones, president of the Abilene & Southern 
Railway Company. 

The facts thus placed of record support the conclusions of the for¬ 
mer report. Recital (d) of the contract, hereinbefore quoted, shows 
that the director general was authorized by the President to enter 
into contracts only in respect of systems of transportation placed 
under Federal control by the proclamation of December 20, 1017. 
For the reasons fully stated in Application of St. Joseph Belt R\j., 
05 I. C. C., 443, and in other cases, it is impracticable to distinguish 
between Federal control and Federal operation. The Federal control 
act, supplementing the President’s proclamation was considered by 
Congress immediately following the proclamation, and be- 
150 came law March 21, 1018. The opening paragraph of that 
statute recites that the President had, in time of war, taken 
over the “possession, use, control, and operation (called herein 
Federal control), of certain railroads and systems of transportation, 
indicating clearly that in the mind of Congress the roads included 
in the proclamation were under Federal operation. The act pro¬ 
vides further that— 


every railroad not owned, controlled, or operated by another carrier 
company, and which has heretofore competed for traffic with a rail¬ 
road or railroads of which the President has taken the possession, use, 
and control, or which connects with such railroads and is engaged as 
a common carrier in general transportation, shall be held and con¬ 
sidered as within “Federal control,” as herein defined, and necessary 
for the prosecution of the war, and shall he entitled to the benefit of 
all the provisions of this Act. 


The Abilene & Southern fully meets the description of the roads thus 
declared to be within the terms of the Federal control act. 

The gradual modification of the operations of the carriers to suit 
the purposes and needs of the Government is a matter of common 
knowledge, but is well described in the testimony of one of the wit¬ 
nesses produced by the Abilene & Southern in this case. This wit¬ 
ness, who had been connected with the management of the railroad 
administration from the beginning of Federal control, testified as 
follows: 

Query. Would you be able, Mr. McManamy, to give a resume or 
description of the work of the Railroad Administration in taking over 
the larger roads, the trunk lines? What progress was made from time 
to time, from month to month, during the first six months of 11)18? 


* * * * * * * 


Answer. Perhaps I could say this; that so far as any railroad was 
concerned, the actual taking over of the railroad, changes in the man¬ 
agement were made by general orders first, and later, as the needs 
of the transportation situation required, action was taken to make 
necessary changes or improvements on the different lines, perhaps 
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bv change in officials, perhaps by furnishing additional equipment, 
perhaps by transferring equipment from one line to another, per¬ 
haps by directing the movement of traffic, and so on. It was a gradual 
process, and I think was carried out first where the need for improve¬ 
ment was the greatest. 

By Mr. Thom: 

Qurr;/. Was there correspondence direct with these railroads to 
which the Examiner has referred from the very start, between the 
Railroad Administration and the people in charge? 

Ansuer. I think so; not necessarily with all of them; but, as I 
stated to the Examiner, with those where the need was the greatest, 
we started right in to take up matters directly, first with the president 
of the railroad, and later, after the corporation was relieved from 
control of the railroads, through the Federal Manager and the Re¬ 
gional Directors. 

As already shown, the practices of the Abilene <fc Southern were 
modified during the first six months of 1018, under orders from the 
director general, in matters of the greatest importance. Its 
151 tariffs filed with the commission show that the increases in 
fares and rates made effective on June 10 and June 25, 
respectively, were ‘"initiated by the President of the United States, 
through the Director General, United States Railroad Administra¬ 
tion,and were made in compliance with General Order No. 28. 
The action taken pursuant to orders of the director general, par¬ 
ticularly the orders affecting wages and rates, is irreconcilable with 
the theory of either private control or private operation. Apparently 
conceding the correctness of the commissioner’s view that relinquish¬ 
ments from Federal control could be accomplished only by methods 
prescribed in section 14 of the Federal control act, counsel for the 
Abilene & Southern contends that the contract of March 25, 1919, 
was such a relinquishment. Notwithstanding the willingness of the 
present representatives of the director general to have this construc¬ 
tion adopted in the case of the Abilene & Southern and other carriers 
similarly situated, there appears to be no evidence that such a con¬ 
struction would be in accord with the intent of Congress in enacting 
section 14. which for convenience here quoted. 

Sec. 14. That the Federal control of railroads and transportation 
systems herein and heretofore provided for shall continue for and 
during the period of the war and for a reasonable time thereafter, 
which shall not evceed one year and nine months next following 
the date of the proclamation by the President of the exchange of 
ratifications of the treaty of peace: Provided, however. That the 
President may, prior to July first, nineteen hundred and eighteen, 
relinquish control of all or any nart of any railroad or svstem of 
transportation, further Federal control of which the President shall 
deem not needful or desirable; and the President may at any time 
during the period of Federal control agree with the owners thereof 
to relinquish all or any part of any railroad or system of transporta- 
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tion. The President may relinquish all railroads and systems of trans¬ 
portation under Federal control at any time he shall deem such 
action needful or desirable. No right to compensation shall accrue 
to such owners from and after the date of relinquishment for the 
property so relinquished. 

At the time of the passage of the Federal control act, as we have 
seen, Congress considered all of the roads included in the President’s 
proclamation as being under Federal control and operation. All 
relinquishments provided for in. section 14 were therefore in the 
future. There is nothing in the language of section 14 to suggest 
even remotely that Congress had in mind the retroactive application 
of its provisions. Had Congress intended that a relinquishment 
under section 14 might be made effective at a date prior to the 
passage of the act, can it be doubted that the contemplation of such 
extraordinary and important application of the section would have 
been expressed in some manner? 

Although the commission could not in any event rely upon the 
contract provisions in construing the law, it is to be noted that 
152 there is no evidence in the contract itself that it was intended 
to effect a relinquishment within the meaning of section 14. 
On the other hand, there is evidence in the language of the agree¬ 
ment that in the view of the contracting parties it dealt primarily 
with the question of liability. The language of recital (f) to the 
effect that the company’s road and property “shall be considered” 
as having come under Federal control as of midnight of June 30, 
1918, and the further provision that the company will claim no 
compensation for the period of six months immediately preceding 
that date are evidence that the controlling purpose of the contract 
was relieve the Government from any claim referable to the period 
of six months in question and not to fix the legal status of the road 
as privately operated or as operated by the Government. If the 
property was in fact privately operated in that period, the exemption 
of the Government would have been accomplished by operation of 
law and would have required no contract provision. That the carrier 
had the power to waive compensation and other claims for all or for 
any portion of the Federal control period is not doubted, and the 
adaptation of the standard-contract form in this and similar cases 
was apparently deemed merely a convenient and effective method 
of accomplishing that purpose. 

The considerations which prompted the Abilene & Southern to 
enter into the contract with the director general, whereby it waived 
its claims for compensation for the first six months of 1918, do not 
appear of record. It is admitted that it could have given no con¬ 
sideration to any benefits to be derived from section 204, which was 
enacted nearly a year later. It does not appear, however, that the 
Abilene & Southern from the beginning was desirous of having its 
line taken or considered under Federal control, and this fact war¬ 
rants the presumption that at the time of the execution of the con¬ 
tract it considered that the benefits thereof for the period subse¬ 
quent to July 1, 1918, constituted a consideration for the use of its 
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property, including the damage and loss alleged to have l>een suffered 
by reason of Federal control, for the entire period of Federal control, 
including the first six months. 

It is contended that the holding of the commission will result in 
serious injury to the carrier, inasmuch as it will be unable to recover 
under the provisions of section *204 and will be equally unable to 
maintain a claim against the Government for compensation under the 
Federal control act covering the first six months of 1918. Assuming 
that the carrier will realize all the benefits secured by its contract, 
the allegation of inequity must l>e referable to the terms of the con¬ 
tract, which apparently deprive it of the opportunity, open to other 
carriers not similarly Inuind; to claim compensation under 
153 the Federal control act for the opening months of the Federal 
control period. To relieve the carrier of a present disadvan¬ 
tage, unforeseen at the date of its contracts, we are asked to close 
our eyes to the accepted rules of statutory construction and to certify 
payments under section 204 for the period of six months in lieu of 
compensation under the Federal control act. This we can not do. 
If the carrier is equitably entitled to relief, there is no legal obstacle 
to such readjustment of compensation under the Federal control act 
as justice may require. 

For the reasons stated in the original report and supplemented 
herein, we adhere to the finding that the provisions of section 204 of 
the transportation act, 1920, are not applicable to the Abilene & 
out hern Railway Company, and that the proceeding should be dis¬ 
missed. 

An appropriate order will be entered. 


Rotter, (’ommixsioncr, dissenting: 

As I see it the majority report does grievous wrong. 

Briefly stated, the purpose of section 204 of the transportation act 
is to provide for the payment to carriers by railroad of their deficit in 
railway operating income for that portion of the period of Federal 
control during which they operated their omi railroad or system of 
transportation. The Federal control act provided generally for the 
compensation to carriers operated by the director general during the 
period of Federal control, and section 204 was enacted to compensate, 
for the results of Federal control, the carriers which were not oper¬ 
ated by the director general, up to the point of making good the 
deficits which the carriers sustained. The majority report misses the 
spirit and purpose of section 204. It regards section 204 as requiring 
that a carrier’s deficit he made good only when the carrier was not 
under Federal control. The proper test is whether the carrier during 
the period of Federal control ‘‘operated its own railroad or system 
of transportation’’ and not whether the carrier was technically under 
Federal control. The applicant did operate its railroad or system of 
transportation prior to July 1. It paid the expenses and received 
the returns. Having so operated, it is entitled to have its deficit made 
good irrespective of any technical conclusion as to whether the car¬ 
rier was or was not under Federal control. The carrier in operating 
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its property conformed to the director general’s policies. For its 
own account it took the rate increases and paid the wage increases. 
For this it should be commended rather than punished. It is to be 
noted that section 1 of the Federal control act commences as follows: 

That the President having, in time of war, taken over the posses¬ 
sion, use, control, and operation (called herein Federal control) of 
certain railroads and systems of transportation. * * * 

154 Whatever species of control the President or director gen¬ 
eral had over the applicant prior to July 1, 1918, it is un¬ 
deniable that prior to that date the road was operated by the applicant 
and not by or for the director general. The applicant was not men¬ 
tioned by name in any order of the director general prior to July 1. 
General Order No. 27, of May 25, 1918, dealing with wages, did not 
mention it bv name. The director general states that it was agreed 
verbally on or about July 1 that the applicant should be taken under 
Federal control upon that date. Accordingly on July 3, by supple¬ 
ment No. 3 to General Order No. 27, the applicant was named, 
among others, as included in the order. 

By the contract entered into between the director general and the 
applicant on March 25, 1919, the director general in a final way 
repudiated the suggestion that he was responsible for operation prior 
to July 1, 1918. That contract was not a surrender of control and 
return of the property to the applicant, but an insistence and agree¬ 
ment was made in March there was a doubt as to the status of this 
has been made very plain to us in this proceeding, in which the 
director general in the interest of justice has adopted the unique 
but commendable course of appearing before us by his representa¬ 
tive and advising us of exactly what took place. His representative 
stated as follows: 

There was this dispute between the parties, and the question was 
raised whether the road was included in the proclamation; whether 
it had been taken over. The parties, to dispose of the matter, entered 
into an agreement reciting that Federal control of the road would 
be regarded as commencing on July 1. Now, they did not say it 
would be relinquished before that time. It was not conceded ihat 
they were under Federal control before that time; but, in any 
event, it should not be treated as being under Federal control or 
operation before that time. 

The situation is simply this: Down to the time when the agree¬ 
ment was made in March there was doubt as to the status of this 
road. If that doubt had continued, there would have been uncer¬ 
tainty as to whether the payments to which the carrier was clearly 
entitled under the law should be made by the director general or by 
us. Had such doubt continued, there would be question as to our au¬ 
thority to make payment. The director general, however, made our 
duty plain and afforded to us absolute protection. He fixed the 
status by bringing about an agreement with the carrier to the effect 
that he would not be expected to pay prior to July 1, and, therefore, 
we would be fully justified in making payment for the early period. 
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We have full protection in dealing justly by this carrier and in 
doing our part, as the director general has, to see that the carrier re¬ 
ceives the amounts the law contemplates it should receive 
loo during the entire i>eriod of Federal control, either as com¬ 
pensation or reimbursement of deficit. Failure to do our 
part for the period prior to July 1 is a failure to do what simple 
justice requires and what the law contemplates. The only eon- 
scionable warrant for the majority report is that it is now the duty 
of the director general to go back and pay for the period prior to 
July 1. He says that he did not have control of the property. We 
sav he did. He savs that the road was not under Federal control, 

* c 

and that applicant acquiesced in his claim that prior to July 1 the 
road was not under Federal control, and that the applicant released 
him from all claim for that period. We say we will disregard that 
agreement and that if the applicant has relied upon it and released 
its claim against the director general it must lose. Nothing would 
be saved if at our behest the director general annuls the contract 
which he made and adopts our theory that the property was under 
Federal control prior to July 1. In that event he would have had 
the operating burden for that period and would have paid com¬ 
pensation on the basis of test-period income. If we settle for that 
period under section 204 on the theory that the property was o|»erated 
by the carrier, the deficit we would pay would be practically the 
same as would have been paid by the director general if he had 
operated the property. As a matter of fact, the director general, 
having made a contract and settled, was probably without power to 
undo what he had done. Upon this point the director general says: 

The Director General is of opinion that this contract governed the 
rights of the parties and controlled him in making a final settlement, 
and that the final settlement made deprives him of any power to 
make the railway company any further allowances. 

The result ot our action, combined with the director general’s 
action, will be to evade a Government obligation and deprive the 
applicant of its just due. Perhaps the director general ought not 
to have required the applicant to make the contract and concede it 
had no claim against him for the period prior to July 1. If he was 
wrong in this, we still have the power to do justice. The President 
took possession of the railroads under authority of Congress, given 
in the exercise of its war power. The Federal control act was 
adopted within that power. The same is true of section 204, which 
was enacted to provide payment for war damage. Our duty is to 
cooperate with the director general to do justice. We should accept 
his acts and statements. We have no right to overrule or criticize 
him. He has done his part. We have failed. The justice he 
desires accomplished has been denied by us. 

I am authorized by Commissioners McChord, Lewis, and Cox to 
say that they join in this dissent. 
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156 Order. 

Entered June 6, 1923. 

It appearing , That on July 29, 1922, the commission, by division 
4, issued a report and order in the above-entitled proceeding; that 
on October 2, 1922. said proceeding was reopened for argument; 
that on December 16, 1922, said proceeding was assigned for hear¬ 
ing; that such hearing and full investigation of the matters and 
things involved, including argument, have been had; and that the 
commission, on the date hereof, made and filed a report on hearing 
and further consideration, which report is hereby referred to and 
made a part thereof: 

It is ordered, That said proceeding be, and it is hereby, dismissed. 

Bv the commission. 

| seal. ] GEORGE B.* McGINTY, 

Secretary. 

A true copy: 

[seal.] " GEORGE B. McGINTY, 

Secretary. 

157 Exhibit #3. 

Filed November 15, 1924. 

Law. 69375. 

Interstate Commerce Commission, Washington. 

I, George B. McGinty, Secretary of the Interstate Commerce 
Commission, do hereby certify that the attached is a true copy of 
the transcript of the stenographer's notes of oral argument held at 
Washington, I). C., on December 1, 1922, before the Commission, 
in Finance Docket No. 100, Deficit Status of Abilene & Southern 
Railway, the original of which is now on file and of record in the 
office of this Commission. 

In witness whereof I have hereunto set my hand and affixed the 
Seal of said Commission, this 14th day of November, A. D. 1924. 

[seal. ] GEORGE B. McGINTY, 

Secretary of the Interstate Commerce Commission. 


86 


U. S. OF A. EX REL. A. <1 S. RY. CO. VS. 


158 Before the Interstate Commerce Commission. 

Finance Docket #100. 

Return of Abilene & Southern Railway under Section 204 of the 

Transportation Act, 1920. 

Room 1103 I. C. C. Building, 
Washington, D. C., Friday, December 1. 1922. 

The above-entitled matter came on for argument before the Com¬ 
mission at 10.30 o’clock a. m. 

Present: Commissioners McChord (Chairman), Hall, Daniels. 
Aitchison, Eastman, Potter, Esch, Lewis and Cox. 

Appearances: 

Mr. Alfred P. Thom. Munsey Building, Washington, I). C., ap¬ 
pearing on behalf of Abilene &. Southern Railway Company. 

Mr Sidney F. Andrews, Hurley-Wright Building, Washington, 
I). C.. appearing on behalf of the Director General of Railroads. 

Mr. James W. Carmalt, Southern Building, Washington, l>. C.. 
appearing on behalf of Wisconsin Northwestern and West Virginia 

Northern Railway. 

* 

159 Proceedings. 

The Chairman: Finance Docket No. 100, Return of Abilene & 
Southern'Railway under Section 204 of the Transportation Act, 1920. 

Mr. Thom: Mr. Chairman, may I take about five minutes to put in 
one or two facts in connection with this matter? I think they are 
already adequately in the record, but I would like to have them put 
in specifically by Mr. Jones. 

The Chairman: Shall we hear anyone else in this matter? 

Mr. Carmalt: Mr. Chairman, 1 have two claims. 

The Chairman: Do you want to argue the matter, Mr. Carmalt? 
Mr. Carmalt: I want to state my position to the Commission and 
ask whether they want to hear me. It seems to me hardly appro¬ 
priate that I should be heard this morning in this case; but 1 have 
two claims which are substantially similar to that which Col. Thom 
is to present for the Abilene & Southern Railway Company. 

The Chairman: Have you an intervening petition here? 

Mr. Carmalt: I have an intervening petition prepared. 

The Chairman: It is rather late to put that in; is it not? 

Mr. Carmalt: It seems to me so. 

160 The Chairman : Do you want to put in any testimony? 

Mr. Carmalt: No, sir. 

Mr. Thom: I do not understand that the cases which Mr. Carmalt 
represents are connected with this case at all. They are cases, how¬ 
ever, which he seems to consider dependent to some extent upon the 
principles of this case. 
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Mr. Carnialt: I should prefer not to l>e heard this morning. 

The Chairman: There is no compulsion on you, Mr. Carnialt. 

Mr. Carnialt: All right, sir. 

Mr. Thom: The thing that 1 want to prove may be admitted as a 
fact. I am not speaking of the legal bearing. That is a matter for 
argument. 

What 1 want to prove is that during part of the period of Federal 
control the Abilene & Southern Railway Company was engaged, as 
a matter of fact, as a common carrier in general transportation, and 
competed for traffic or connected with a railroad under Federal con¬ 
trol, and that it sustained a deficit in its railway operating income for 
that portion of the whole of the period of Federal control during 
which it operated its own railroad or system of transportation. 

The Chairman: Has this case been heard? Have the parties had 
an opportunity to be heard? 

Mr. Thom: We have had it up before Division 4. 

The Chairman: You have a record here to argue? Is that what it 
is set for? 

101 Mr. Thom: I do not know that we have, liecause we did not 
make a formal record before Division 4. 

The Chairman: I do not know what we are doing here. then. 
What is it? 

Commissioner Daniels; Is not this a case where a report was issued 
by Division 4 and where there was a request for hearing before the 
entire Commission? 

Mr. Thom: Yes, sir. 

Commissioner Daniels: Would it not he upon the report, then, that 
they had handed down—an appeal from the decision of Division 4? 

Mr. Thom : I do not know how, technically, it would stand; but this 
is a matter within the jurisdiction of the whole Commission. 

The facts are these: A claim was filed bv the Abilene & Southern 

• «. 

Railway under Section *204 of the Transportation Act- 

Commissioner Eastman (interposing): Mr. Thom, as I recall it, 
the claim of the Abilene & Southern was denied by Division 4 upon 
the ground that it was under Federal control during the entire period 
of Federal control. Having decided that, there was no necessity of 
deciding the other question, which you now raise. I suppose this 
argument was directed to the question whether or not Division 4 was 
right in the finding that ihe Abilene & Southern was under 
162 Federal control during the entire period. I did not know 
that there was any question in regard to the facts which you 
now wish to prove. 

Mr. Thom: I do not think there is any question at all about it. I 
merely wanted to be certain that we were on that basis. My position 
is that what Division 4 did was an act excluding the Abilene & 
Southern from the f»enefits of Section 204. 

Commissioner Daniels: In the report that Division 4 issued they 
say: 

“We find that the Abilene & Southern Railway Company was 
under Federal control during the Federal control period and that it 
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is not embraced within the provisions of Section 204 of the Trans¬ 
portation Act, 1920.” 

Mr. Thom: Now, what I want to argue is that it is embraced in 
Section 204. 

Commissioner Daniels: I supposed that what you wanted to put in 
bv way of evidence was testimony to controvert the fact that for part 
of the period of Federal control it was privately operated. 

Mr. Thom: On the contrary, that is just what I want to prove. 

Commissioner Potter: T understand that Division 4 found that it 
was under Federal control prior to July and that Col. Thom claimed 
that it was not under Federal control. 

Commissioner Eastman: The fact you want to prove is that 
1G3 it was a common carrier engaged in general transportation 
and connected with some line under Federal control? 

Mr. Thom: I think that abundantly appears, Mr. Commissioner; 
but I just wanted, as a matter of making a good record, to have it put 
in as a matter of fact. I think it would take less time to put it in 
as a matter of fact than to discuss it. 

The Chairman: Who is on the other side? 

Mr. Thom: Nobody except the Commission. 

Commissioner Potter: It is due Col. Thom to say that the Com¬ 
mission is in possession of memoranda discussing this question from 
its chief counsel and from its Bureau of Traffic. The other side is 
before us. 

Mr. Thom: The Railroad Administration insists that 1 am right 
about this matter. Thev had their counsel before Division 4 insist- 
ing that I was right about it. Their counsel was to be here this morn¬ 
ing to make an argument on the same subject, but he was hit by a 
golf ball yesterday and “knocked out” of it. Mr. Andrews is here, 
to express the same views. So everybody apparently is on my side. 

The Chairman : Do you want to prove what you have stated there? 

Mr. Thom: I think it is sufficiently shown. 

Commissioner Daniels: Col. Thom, just state what you want ad¬ 
mitted. will you, please, because your statement would seem 
164 to indicate that during part of the period of control it was 
under Federal control. 

Mr. Thom: That is what I want to re-argue. 

My position is contrary to the position taken by the Commission 
in construing the law. It is a question of law. The fact is not 
questioned. 

Commissioner Eastman: I do not see how you can separate the 
question of law from the fact. I thought you wanted in evidence 
the fact that it was a common carrier engaged in general transporta¬ 
tion and connected with some other carrier. 

Mr. Thom: And that part of the time during Federal control it 
actually, as a matter of fact, operated its own road for its own account. 

Now, the bearing of that fact we will argue; but, if the Commis¬ 
sion will permit me, it may appear from the contract itself, which is 
part of this record. 

The Chairman: Let us have your witness. 

Mr. Thom: Mr. Jones, will you take the stand? 
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Morgan Jones was thereupon called as a witness and, having been 
first duly sworn, testified as follows: 

Direct examination. 

By Mr. Thom: 

Q. Mr. Jones, are you the President of the Abilene & Southern 
Railway Company? A. Yes, sir. 

165 Q. Were you such president from the first of January, 
1918, and prior to that time, until the present time? A. Yes, 

sir. I was always President. 

Q. Is that company a common carrier, and was that company 
during any part of the period of Federal control engaged as a com¬ 
mon carrier in general transportation? A. Yes, sir. 

Q. Did it compete for traffic or connect with a railroad under 
Federal control during any part of the period of Federal control? 
A. No: T do not think so. We hadn’t any- 

Q. (Interposing.) You connected with one? A. Oh, yes; we 
connected all the time. 

Q. Did you, as a matter of fact, operate that road for your own 
account between January 1, 1918, and July 1. 1918? A. Yes, sir. 

Mr. Thom: Here is a question which I would like to ask, which 
is not covered by your ruling, if the Commission please. 

By Mr. Thom: 

Q. During that period from January 1st to July 1st, did the Gov¬ 
ernment, which had under control other systems of transportation, 
cut you off from competitive traffic, which you had previously en¬ 
joyed? A. Yes, sir. In fact, they contrrolled all our actions. 

166 Q. They cut you off from all competitive traffic. And was 
that a very substantial thing? A. Yes, sir. 

Q. Did you sustain a deficit in your railway operating income for 
the period from January 1st to July 1st? A. Yes, sir. 

Mr. Thom: That is all I want to ask. 

The Chairman: Mr. Burnside, do you want to ask Mr. Jones any¬ 
thing? 

Examiner Burnside: I think not. The question this morning, as 
I understand it, is simply one of law. 

The Chairman: This seems to be a question of fact. 

Examiner Burnside: Yes, sir; but I did not understand that it was 
to he brought up at all. 

The Chairman : You have charge of the matter. Do you know pf 
any questions which ought to be propounded to him to bring out the 
facts? 

Examiner Burnside: I would simply suggest that whether or not 
the carrier did engage in general transportation or connect with, an¬ 
other so engaging is simply a matter for the Commission to as¬ 
certain. 

The Chairman: lie (the witness) says that they did. 
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By Commissioner Daniels: 

V 

Q. Did you, in that period, increase your wages in accordance 
with directions of the Director General? A. I do not hear 

107 you, sir. 

Mr. Thom (addressing the witness): lie says, did you during 
that time increase your wages in accordance with directions of the 
Director General. 

The Witness: Yes, sir; I think we did. 

Mr. Thom: lie savs he thinks they did. That is all, Mr. Jones. 
Commissioner Potter: Let me ask one question. 

My Commissioner Potter: 

Q. Except for the fact that you increased wages as the Director 
General increased wages, did you prior to July 1, 1918, manage your 
property yourselves in accordance with your own judgment? A. 
Yes, sir; as far as we could. 

Examiner Murnside: Has the witness stated what circulars he re¬ 
ceived from the Director General, if any? 

Mr. Thom: No; he has not stated that. You heard what lie 
stated. Do you want to ask him any questions? 

Examiner Burnside: No. 

By Commissioner Daniels: 

Q. Mr. Jones, you did receive circulars from the Director General 
or his appointees during this period; did you not? A. I believe we 
did. 

Q. Did you observe them? A. As far as we could. We hardly 
knew what to do. 

Commissioner Hall: What were those circulars or notices? 

108 By Mr. Thom: 

* 

Q. They were just the general circulars, sent out to everybody? 
A. Yes, sir. 

Commissioner Hall: Did he receive one to the effect that his road 
was released from Eederal control on July 1st? 

Mr. Thom: I was going to read that to your Honors. I have 
this all here, under the contract. 

Commissioner Hall: A witness is on the stand. 

By Mr. Thom: 

Q. Did you receive a circular or notice to the effect that your road 
was released from Federal control on July 1st? A. I don’t think we 
did. 

Mr. Thom: That is all, Mr. Jones. 
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Argument of Mr. Alfred P. Thom on Behalf of Abilene & Southern 

Railway Company. 

Mr. Thom: Now, from the contract I ask the attention of the 
Commission to the following extracts. This was a contract entered 
into between the Ahilene & Southern Railway Company and the 
President in 1919; and I read from it the following extracts. 

First, I read paragraph (/) of the Preamble and Recitals, which 
is as follows: 

109 “Whereas, an agreement has l>een reached between the Di¬ 
rector General and the Company that the Company’s road and 
property shall be considered as having come under Federal control 
as of midnight of June 30, 1918;” 

That is the first thing I want to read. I now read paragraph ( d ) 
of Section 1: 

“Whenever in this agreement the words ‘Federal control’ are used 
to indicate a period of time, they shall be understood as meaning 
the period from 12 o’clock midnight of June 30, 1918, to and 
including the day and hour on which said control shall cease.” 

1 next read paragraph (c) of Section 2, describing the property 
taken over: 

“All balances in the account or accounts representing the total 
of ‘net balance receivable from agents and conductors’ as of mid¬ 
night June 30, 1918.” 

1 next read the second paragraph of sub-paragraph (a) of Sec¬ 
tion 3: 

“No claim is made by the Company for compensation for the period 
between noon of December 28, 1917, and midnight of June 30, 
1918; and the revenues of said period shall belong to the Company, 
and the expenses thereof shall be paid by the Company, allocated in 
both cases as provided in paragraph (A) of Section 4 hereof.” 

I next read the first part of paragraph (a) of Section 4: 

“All amounts received by the Director General under para- 
170 graph (c) of Section 2 hereof and all other amounts whether 
received from the Company in cash or collected or realized 
upon by him from current operating assets belonging to the Com¬ 
pany or arising from railway operations prior to midnight of June 
30, 1918, shall be credited by him to the Company;” 

I next read from the first part of paragraph (a) of Section 6, relat¬ 
ing to taxation: 

“All taxes assessed under Federal or any other governmental au¬ 
thority for the period prior to July 1, 1918, including a propor¬ 
tionate part of any such tax assessed after June 30, 1918, for a period 
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which includes any part of 1918 prior to July 1, or preceding years 
and unpaid on that date, all taxes commonly called war taxes which 
have hecn or may he assessed against the Company under the Act 
of Congress entitled ‘An Act to provide revenue to defray war ex¬ 
penses, and for other purposes,’ approved October 3, 1917. or under 
any act in addition thereto or in amendment thereof, and all taxes 
which have been or may he assessed on property under construction, 
and all assessments which have been or may he made for public im¬ 
provements, chargeable under the accounting rules of the Commis¬ 
sion in force December 31. 1917, to investment in road and equij)- 
ment shall he paid by the Company;” 

T read next from paragraph (b) of Section 7, which relates to com¬ 
pensation : 

171 “The said compensation shall be paid to the Company 
quarterly in equal installments on the last days of March, 

June, September, and December of each year for the quarter ending 
therewith, except that the first two installments shall be due as of 
September 30. 1918, and December 31, 1918, respectively.” 

None for the period we are now discussing. 

Commissioner Eastman: Was that contract made bv the Director 
General of Railroads. Judge Thom? 

Mr. Thom: Yes, sir. 

Commissioner Eastman: Under what authority did the Director 
General act when he entered into that contract? 

Mr. Thom: Under the Eederal Control Act, in my judgment. 

Commissioner Eastman: Which portion of it? 

Mr. Thom: Under Section 14 of the Federal Control Act, which 
reads as follows: 

“That the Federal control of railroads and transportation systems 
herein and heretofore provided for shall continue for and during 
the period of the war and for a reasonable time thereafter, which 
shall not exceed one year and nine months next following the date 
of the proelamation by the President of the exchange of ratifications 
of the treaty of peace: Provided, however, That the President may. 
prior to July first, nineteen hundred and eighteen, relinquish con¬ 
trol of all or any part of any railroad or system of transporta- 

172 tion, further Federal control of w T hich the President shall 
deem not needful or desirable; and the President may at any 

time during the period of Federal control agree with the owners 
thereof to relinquish all or any part of any railroad or system of 
transportation.” 

Commissioner Eastman: Is there anything in that which provides 
for retroactive effect? 

Mr. Thom: Yes, sir. I think it does provide for retroactive effect. 
Rut mv argument shall he that, entirely irrespective of that question, 
granting the facts to he as recited here and as the Commission has 
admitted them, the Transportation Act under Section 204 undertook 
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to treat the question as a matter of fact, and not as a matter of 
technical legal status. 

The Chairman: What is the date of that contract? 

Mr. Thom: The contract was dated in 1919. I cannot tell the 
exact date. It was filed with the Commission, and I do not know 
what has become of it. (After an aside with Mr. Jones:) March 
25, 1919. 

Commissioner Esch: Your contention is that that contract, made 
in 1919, was in effect during Federal control? 

Mr. Thom: That is one of my points. 

The other point which I am now trying to state is that the 
guaranty sections of the Transportation Act undertook, as of right, 
to speak of the matter of fact, and not as to the question of 

173 legal status. There is nowhere in Section 204 any reference 
to a railroad entitled to the guaranty being under Federal 

control or not being under Federal control. 

Section 204 looks to the fact of whether it was a railroad engaged 
in general transportation; whether, in fact, it connected with an¬ 
other railroad; whether, in fact, there was a deficit, and whether, in 
fact, it was operated by itself and not by the Government. And I 
shall attempt to show in the course of my argument that, no matter 
which branch of this matter is considered, we are entitled to succeed 
on either branch; one of the branches being that it was not under 
Federal control as a matter of law during the first six months of 
1918, and the other branch being that, irrespective of that technical 
legal status, it was not operated by the Government; that it was 
operated bv itself; that it did have a deficit, and that it was a rail¬ 
road engaged in general transportation, connecting with a line that 
was under Federal control, and that that alone, under a proper 
construction of Section 204, amounts to this: that the liability fol¬ 
lows the fact, and is not determined by any technical consideration 
of legal status. 

I will address myself first to the question of legal status. This was 
a war power given to the President to take over these systems of 
transportation. It was done for the purpose of enabling the 

174 President, as the head of the Army and the Navy and of the 
Executive Department of the United States, to use the re¬ 
sources and powers of this Government to win a war. Such a power 
must be liberally construed. 

The action of the President under that power will not be and 
should not be questioned by any other branch of the Government. 
His action under that power, unless plainly in violation of the 
statutory restriction, is binding upon the Government. 

How else can an effective system of waging war be carried on? Is 
it to be carried on by paring down the powers that are conferred 
upon the head of the Army and Navy and the Chief Executive of 
the nation; or is it to be carried on by allowing a broad and liberal 
construction of these powers and recognizing what the President 
does, unless plainly in violation of the statutory restriction? 

So that I contend that this law, as it stands upon the books, must 
be liberally construed, and that you will not question the power 
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of the Government, of the President, in anything that he has done 
to cariy on that war, unless you find that you are obliged to do it 
under a plain and unmistakable violation of statutory restrictions 
upon his powers. 

This contract, which I hold in my hand, is the act of the Presi¬ 
dent. He signed this contract, through his agents. He 

175 declared that this road was not under Federal control during 
the first six months of 1918. He declared that it was best 

for the Government that it should not be considered so. He declared 
that no part of the revenues for these six months should go to the 
Government. He declared that the taxes for these six months 
should be paid by the railroad company. He declared that the 
compensation of this railroad company should begin on the first 
day of July, 1918; and he agreed upon the status of that company. 

Now. who is going to question that? He was carrying on this 
war. He was the Chief Executive of this nation. lie was con¬ 
struing these statutes; and this is the way he construed them. Now. 
who in this Government is going to declare that he construed 
them erroneouslv? And, as 1 sav, those statutes must be liherallv 
construed for the purpose of effecting the great scheme which he 
had in view, which was to win the war by the use of these railroads or 
bv the non-use of some of them. On the very face of the statute, 
it is plain that Congress contemplated that it might not be well 
for the best interests of winning the war to keep these railroads 
under Federal control and to pay for them during the whole of 
that time. 

They say in Section 14 that he may relinquish them. That 
means that, if it is good for the country that he should relinquish 
them, if it is no longer that he should use them for the 

176 purposes of the war, that then he could relinquish them. 
Hut it is said that he cannot have any power to do that in 

a retroactive wav. 

Could he not, during that period from January 1st to July 1st. 
have agreed with all the railroads to relinquish them back to the 
first day of January and pay nothing for them? If he had said, 
on the first dnv of March 1918, “The situation is such, the war 
is ended”, or “There no longer exists a necessity for the use of these 
roads, and there is no justification for saddling any part of the cost 
of these railroads from March 1st to January 1st upon the railroads”, 
could he not, under that Act, have relinquished back to January 
1st everv railroad in this country? 

V i 

Was it impossible for him to protect the Treasury of the Fnited 
States? Could he not agree? The carriers might have had a 
claim against the government; but if the carriers agreed, will you 
say, can any governmental body say, that there might not have 
been under Section 14 a retroactive agreement by which every 
charge upon the Treasury of the United States growing out of 
Federal control should have disappeared and the roads been relin¬ 
quished as of a previous date? 

Commissioner Eastman: Instead of a retroactive relinquishment, 
does not that agreement amount to a relinquishment of the con- 
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tract provision with respect to damage—that it suffer no damage 
for which compensation should be paid? 

177 Mr. Thom: I cannot reconcile that view, Mr. Commis¬ 
sioner, with this (read): 

“Whereas, an agreement has been reached between the Director 
General and the Company that the Company’s road and property 
shall be considered as having come under Federal control as of 
midnight of June 30, 1918.’’ 

There is an agreement as to the status, and not a real waiver by 
the carrier of compensation. 

1 find this in the next section (reading): 

“Whenever in this agreement the words ‘Federal control’ are 
used to indicate a period of time, they shall be understood as mean¬ 
ing the period from 12 o’clock midnight of June 30, 1918, to and 
including the day and hour on which said control shall cease.” 


And throughout the contract there is no way of construing 
that language as meaning a continuation of Federal control from 
the first day of January. On the face of it it states that the carrier’s 
status is that it came under Federal control on the first day of July, 
1918. That is what the President said. 

Now, if he had power to make a retroactive relinquishment, then 
of course this contract is final and conclusive. So that my conten¬ 
tion is that, on the question of the actual legal status of this prop¬ 
erty, the President, in pursuance of a power given for war purposes 
and broad enough to enable him, under liberal construction 
178 necessary for war purposes, to make a retroactive relinquish¬ 
ment, has done a certain thing; and we have here the act 
of the President which has done it. 


Now the President is saying to us, “You were not under Federal 
control.” Mr. Andrews is here this morning. The Director General 
has appeared before Division 4, or his agents have, contending that 
Federal control did not begin until July first and unwilling to recog¬ 
nize anv claim of the railroad against the Administration for that 
period. 

So that we have a situation of the President saving to us, “You 


must not he considered as coming under Federal control until July 
first,” and this Commission saying, “You must he considered as 


coming under Federal control on January first and, therefore, you 


must be entitled to what all other railroads i 


ire which were not under 


Federal control.” Is that right or equitable? 

They put these terms on us: that we must not be considered as 
coming under Federal control until July first; that we are to receive 
nothing from it, and when we come here—this being an act of the 
President—we are told, “You must he considered, contrary to the act 
of the President, as coming under Federal control on January first.” 

Commissioner Eastman: When that agreement was entered into, 
the Transportation Act had not been enacted; had it? 

Mr. Thom: No, sir. 
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179 Commissioner Eastman: So. when the agreement was made, 
it was made by the carrier with the expectation that it would 

receive nothing for the period from January 1 to July 1, 1918? 

Mr. Thom: Except what it got from its own operations. 
Commissioner Eastman: And it was not made with the idea that 
it would receive anything from the Government under the Trans¬ 
portation Act? 

Mr. Thom: No, sir; but it had to make the waiver, and the Presi¬ 
dent said, “You cannot come under Federal control until July first.” 
That was a thing which the carrier had to how to: and, if no Trans¬ 
portation Act had been enacted, it would have changed the status. 
It would not have l>een under Federal control January first, and it 
would not have had a claim against anybody. It would not have 
been under Federal control January first, because the President had 
enacted it and the Company had agreed to it. 

That is my first point: that, technically speaking, the President 
defined the statute and defined it to mean that tlie railroad was not 
under Federal control during that period. Rut my contention is that 
it does not make any difference whether that is so or not; that the 
Transportation Act came along and gave a guaranty, based not upon 
any technical view of the Government trying to get out of doing 
justice to railroads which had l>ecn affected by the Govern - 

180 ment’s action, hut intended to meet a substantial situation of 
fact; that it does not refer in Section ‘204 to Federal control as 

relating to any carrier entitled to the benefits of Section 204. Those 
words are not in Section 204. 

Commissioner Daniels: Aren’t they in it by implication, where it 
speaks of a railroad privately operated? 

Mr. Thom: 1 think not, because that refers to the fact, and not the 
legal status. It does not say. as it says throughout the Transporta¬ 
tion Act, “a railroad under Federal control”; hut it says that the 
term “common carrier” means a carrier by railroad engaging as a 
common carrier in general transportation and competing for traffic 
or connecting with a railroad under Federal control. 

Now, that is a fact. 

Commissioner Eastman: If that is so, we have to ascertain, as to 
each railroad, the fact as to whether it was privately operated and 
when that private operation ceased? 

Mr. Thom: Yes. undoubtedly. 

Commissioner Eastman: Did this private operation cease on Julv 
1, 1918? 

Mr. Thom: Yes. sir. They came there and hauled away every¬ 
thing they had. 

Commissioner Eastman: Is there anything to show that the char¬ 
acter of its management changed on that date? 

Mr. Thom: Mr. Jones is here, and T would like him to 

181 state what happened. What did happen is that they sent 
there on Julv first and carted away everything they had. and 

everything changed absolutely as of that date. That is what Mr. 
Jones tells me. 
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Commissioner Hall: You say, Mr. Thom, that there is no record 
in this case? 

Mr. Thom: I do not think there is any record, except of our filing 
a claim under Section 204. 

Commissioner Hall: There was no testimony taken before that 
which has been taken here this morning? 

Mr. Thom: No, sir. We had an oral argument. 

Commissioner Hall: What you have just stated about their coming 
there on July first and taking everything away—is that in the record? 
Mr. Thom: That is not in the record. 

Commissioner Hall: What you are stating now’ w’as not before 
Division 4? 

Mr. Thom: No, sir; it was not. (Addressing Mr. Jones:) What 
happened on July 1, 1918, about the Government coming and taking 
your things aw’ay? 

Mr. Jones: They took everything aw’ay. I don’t think w’e had any 
notice of it. 

Mr. Thom: Did they take your books away? 

Mr. Jones: They took everything. 

Mr. Thom: On July first? 

182 Mr. Jones: Yes, sir. They took our supplies and every¬ 
thing we had—office furniture and everything. 

Mr. Thom: Where did they carry them? 

Mr. Jones: Some to Dennison and some to Childers; most of them 
to those two places. 

Mr. Thom: But they took them aw’ay from you on July first? 

Mr. Jones: Yes, sir. 

Mr. Thom: And they took your money, too; didn’t they? 

Mr. Jones: They took our money, too. 

Commissioner Hall: Where was this done? Where did it happen? 
Mr. Jones: They were taken from the offices of the Company in 
Abilene. 

Commissioner Hall: Did they take any money which w r as in bank 
on that date? 

Mr. Jones: They took everything we had; not only money, but 
$50,000 in Government bonds. 

Commissioner Hall: Who did the taking? 

Mr. Jones: Mr. Pyeatt w’as the man in charge. 

Mr. Thom: Did he represent the Director General? 

Mr. Jones: Yes, sir. 

Mr. Thom: That is all, Mr. Jones. 

Now’, I was arguing what is the proper interpretation of Section 

204. The guaranty provided in Section 204 w’as- 

The Chairman (interposing): Mr. Thom, this is so out of 

183 the ordinary and so unusual, and we have no record here, that 
the Commission is rather of the opinion that the argument 

ought to be suspended and that this matter ought to be set for hear¬ 
ing and a record made. 

Mr. Thom: That is perfectly agreeable to us, Mr. Chairman. 

Mr. Chairman: We think that ought to be done. 

7—4330a 


98 


V. S. OF A. EX REL. A. A S. RY. CO; VS. 


/ * 


Mr. Thom: What will l>e the practical course of the hearing, Mr. 
Chairman: 

The Chairman: Set it down for hearing before Division 4 and re¬ 
open this. 

Mr. Thom: In other words, you will refer this hack to Division 4 
to take evidence and present a record? 

The Chairman: Yes. We will reopen this case. 

Mr. Thom: All right, sir. 

(Whereupon, at 11.20 o’clock a. m., argument of the above-entitled 
matter was suspended, subject to the provision announced by the 
Chairman, and the Commission adjourned.) 

184 Exhibit #4. 

Filed Nov. 15, 1924. 

Interstate Commerce Commission. 

Finance Docket No. 60. 

Law. 69375. 

In the Matter of the Application of The St. Joseph Belt Railway 
Company for a Certificate under Section 204, Transportation Act, 
1920. 

Submitted October 15, 1920. Decided December 4, 1920. 

Upon consideration of the record. Held, That the St. Joseph Belt 
Railway was not under private operation, within the mean¬ 
ing of Section 204, Transportation Act, 1920, during any 
portion of the Federal control period. Application denied. 

Ross D. Rvnder, for applicant. 

Albert Ward, for Director General of Railroads. 

S. S. Ashbaugh and L. S. Cass, for American Short Line Railroad 
Association. 

Report of the Comm Mon. 

Division 4, Commissioners Meyer, Daniels, Eastman and Potter. 

Bv Division 4 : 

On September 13, 1920, the St. Joseph Belt Railway Company 
filed with the Commission an application for a certificate under sec¬ 
tion 204 of the Transportation Act. 1920, requesting a hearing. 
Such hearing was held on September 22, 1920, at which representa¬ 
tives of the applicant, the Director General of Railroads, and the 
American Short Line Railroad Association appeared. Briefs were 
duly filed in behalf of the applicant and the American Short Line 
Railroad Association. 
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The applicant railway company operates by steam about 22 miles 
of track at and near the city of St. Joseph, Missouri. Its principal 
carrier service is the transportation of live stock in carloads between 
trunk lines and stock yards at St. Joseph. It also transports tratlie 
to and from various packing houses situated on its line. These op¬ 
erations have continued for many years, including the entire period 
from July 1, 1914, to the present time. As a terminal railroad, it 
fell within the description of properties of which the President of 
the United States took possession and assumed control by his procla¬ 
mation of December 26, 1917. By the terms of that proclamation 
the operation-of the properties involved was to continue under their 
then existing boards of directors, receivers, officers and employees, 
until and except so far as the Director General of Railroads, then 
appointed, might otherwise provide. 

It appears that the St. Joseph Belt was regularly served with the 
various circulars, orders and announcements issued from time to 
time by the Director General to the railroads taken over by the Presi¬ 
dent. Those which have the more direct bearing upon the question 
here involved are the following: 

Under date of December 29, 1917, the Director General issued his 
General Order No. 1, which required, among other things, that all 
transportation systems covered by the President’s proclamation be 
operated as a national system of transportation, without regard to 
ownership; that the designations of routes by shippers be dis- 
185 regarded, in the interest of efficiency that traffic agreements 
between carriers be not permitted to interfere with expedi¬ 
tion ; and that new through routes be opened where and when ex¬ 
pedition and efficiency would thereby be promoted. 

On January 8, 1918, the Director General issued a circular to all 
railroad officers and employees, announcing, among other things, 
that all railroad officers and employees were then, in effect, in the 
service of the United States. 

On January 18, in General Order No. 4, the Director General ap¬ 
pointed regional directors for the railroads of the country, which 
were divided into Eastern, Southern and Western regions or dis¬ 
tricts. The Western Region included railroads in the territory 
west of Lake Michigan and the Indiana and Illinois state line to the 
Ohio River, and west of the Mississippi River from the Ohio River 
to the Gulf of Mexico, excepting certain railroads in Illinois included 
in Eastern Territorv and certain railroads in Illinois and Indiana 
included in Southern Territory. 

On May 25, 1918, the Director General issued his General Order 
No. 27, increasing the wages of employees on lines of railroad named 
in the order, the increases being effective from January 1, 1918. 
This order was based largely upon the recommendations of a Rail¬ 
road Wage Commission, appointed by the Director General in Jan¬ 
uary to make a general investigation of the subject of railroad wages 
in the United States. The St. Joseph Belt was not named in the 
original order, which, however, contained the following provision: 
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“Such other railroads as mav be retained in Federal control on 

* 

July 1, 1918, will be added to the foregoing list by order of the 
Director General.” 

The date here named, July 1, 1918, is that fixed by the Federal 
Control Act, as hereinafter shown. 

On July 8, 1918, the Director General issued Supplement No. 
8 to General Order No. 27, in which the St. Joseph Belt, among 
other railroads, was added to and made a part of General Order 
No. 27. This suplement dealt largely with terminal and short line 
railroads. The St. Joseph Belt complied with this order, made the 
increased wages effective for the future, and paid its employees back 
wages amounting to approximately $25,000.. 

Effective May 25, 1918, transportation rates were increased under 
General Order No. 28. The extent of the increase was generally 
25 c / t of the existing rates for line haul traffic, but the increases did 
not apply to switching service in connection with line hauls, in 
which service the St. Joseph Belt was largely engaged. The order 
did apply, however, to intraterminal or intra-plant switching sendee, 
of which the St. Joseph Belt had a small proportion. The St. 
Joseph Belt had pending before the Interstate Commerce Commis¬ 
sion an application for permission to increase its switching charges, 
but on July 1, 1918, the Director of the Division of Traffic, United 
States Kaiiroad Administration, issued his circular No. 1-A, pre¬ 
scribing rules for the publication of rates, fares, charges, etc., and 
directing that applications for increases in rates then pending before 
the Interstate Commerce Commission be withdrawn. The applica¬ 
tion of the St. Joseph Belt was thereupon withdrawn. Further effort 
was subsequently made to secure an increase in switching charges, 
but, according to the evidence, representatives of the Director Gen¬ 
eral informed the officials of the St. Joseph Belt that increases in 
rates should be avoided so far as practicable; and, in effect, that 
under Government control the matter of increases in rates of 
180 individual carriers was relatively unimportant. The request 
was not granted and the switching rates of the St. Joseph Belt 
continued unchanged, except with respect to intra-plant switching, 
through the period of Federal control, although the wages of em¬ 
ployees and other expenses substantially increased in that period. 

Effective March 21. 1918, the Congress enacted the Federal Con¬ 
trol Act (40 Stat. L. 451) — 

“To provide for the operation of transportation systems while 
under Federal control, for the just compensation of their owners, 
and for other purposes." 

That act provided, among other things, for the contract compensa¬ 
tion of the owners of railroads of which the President had taken 
over the “possession, use, control and operation,” based generally 
upon the average annual railway operating income of such railroads 
for the three years ended June 30, 1917, as a maximum. This 
period of three years became commonly known as the test period 
and will be so referred to hereinafter. During the fall of 1918 and 
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the early months of 1919 efforts were made in behalf of the St. 
Joseph Belt to secure a contract with the Director General, pursuant 
to the Federal Control Act, but without success; and under date of 
March 25, 1919, the Regional Director of the Central Western Re¬ 
gion addressed the President of the St. Joseph Belt as follows: 

“I am instructed to advise you that the St. Joseph Belt Railway 
is not under Federal control and that the United States Railroad 
Administration exercises no jurisdiction over that line.” 

On April 23, 1919, the President of the St. Joseph Belt returned 
the following reply: 


“The St. Joseph Belt Railway Company is in receipt of your 
letter of March 25, 1919. reading as follows: 

‘I am instructed to advise you that the St. Joseph Belt Railway 
is not under Federal control, and that the United States Railroad Ad¬ 


ministration exercises no jurisdiction over that line/ 

This is to advise you that the St. Joseph Belt Railway was taken 
under Federal control by the President’s proclamation of December 
20, 1917, and by the terms of section 1. paragraph 7, of Federal Con¬ 
trol Act of March 21, 191<S. The St. Joseph Belt Railway was not 
relinquished from Federal control by the President or his agency, 
the United States Railroad Administration, prior to July 1, 1918. 
The St. Joseph Belt Railway Company is advised that under section 
14 of said Federal Control Act neither the President, nor his agency, 
the United States Railroad Administration, has authority to relin¬ 
quish the control and operation of said railroad since July 1, 1918, 
except as provided in said section of said act, namely, by agreement 
with the owners thereof. The owners of the St. Joseph Belt Railway 
have never agreed to the relinquishment of said railroad from Fed¬ 
eral control, nor has any request for such agreement been made by 
the President, or his agency, the United States Railroad Administra¬ 
tion. Therefore, you are respectfully advised that the St. Joseph 
Belt Railway Company does not recognize or admit your power to 
relinquish said railroad from Federal control at this time. 

187 The continued operation of the railroad will lx* by the Rail¬ 
road Administration and for its account, and subject, as here¬ 
tofore, to all the requirements of the Federal Control Act and the 
orders and requirements of the Railroad Administration.” 


In conformity with the position taken in the letter last quoted, the 
St. Joseph Belt continued to observe the requirements of the Director 
General’s orders then in effect, but no further orders were received 
from the Director General or his representatives. 

The Statutory provisions governing the relinquishment of roads 
under Federal control are found in section 14 of the Federal Control 
Act, which reads as follows: 


“That the Federal control of railroads and transportation systems 
herein and heretofore provided for shall continue for and during the 
period of the war and for a reasonable time thereafter, which shall not 
exceed one year and nine months next following the date of the 
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proclamation by the President of the exchange of ratifications of the 
treaty of peace: Provided, however, That the President may, prior 
to July first, nineteen hundred and eighteen, relinquish control of all 
or any part of any railroad or system of transportation, further 
Federal control of which the President shall deem not needful or de¬ 
sirable; and the President may at any time during the period of Fed¬ 
eral control agree with the owners thereof to relinquish all or any part 
of any railroad or system of transportation. The President may re- 
linquish all railroads and systems of transportation under Federal 
control at any time he shall deem such action needful or desirable. 
No right to compensation shall accrue to such owners from and after 
the date of relinquishment for the property so relinquished.” 


No compensation has l>een paid the owners of the St. .Joseph Belt 
by the Director General under the provisions of the Federal Control 
Act, the position of the Director General being that the applicant s 
road was under private operation during the entire period of Federal 
control, from .January 1, 1918, to February 29, 1920, inclusive. The 
contention of the applicant is that the facts bring the carrier within 
the definition of carriers entitled to certificates under section 204 
of the Transportation Act, at least for the period from March 25, 
191!), to March 1. 1920, if not for the entire period of Federal control. 
A statement filed by the applicant in connection with its application 
indicates a net deficit in railway operating income for the Federal con¬ 
trol period amounting to $105,901.18, of which about $115,000 
accrued in the period from April, 1919, to February, 1920, inclusive. 

The American Short lane Railroad Association, which was per¬ 
mitted to file a brief, contends that the St. Joseph Belt was not at any 
time under Federal operation, although under Federal control, and 
is therefore entitled to the benefit of section 204 for the entire period 
of Federal control. 


Carriers taken over by the President for “possession, use, control 
and operation” were, hv the terms of the Federal Control Act, en¬ 
titled to compensation measured by the test period income, unless a 
different basis should be determined in special cases. The benefits of 
the Federal Control Act were also extended to roads compet- 
188 ing or connecting with railroads of which the President had 
taken “possession, use and control.” The latter class of roads 
was made up largely of the so-called “short lines.” Under the pro¬ 
visions of section 14 of the Federal Control Act. hereinbefore quoted, 
many of these short line roads were relinquished by the Director Gen¬ 
eral prior to July 1, 1918, and others were by agreement relinquished 
after that date. It was apparently recognized by the Congress that 
these short lines of railroad, although relinquished from Federal con¬ 
trol, were nevertheless affected in their operation and earnings bv 
reason of their connection or competition with roads under Federal 
operation, and in the enactment of the Transportation Act, 1920, 
provision was made in section 204 for reimbursement of such of the 
short line railroads as had suffered deficits in railway operating in¬ 
come while under private operation during the period of Federal con¬ 
trol. Pertinent portions of section 204, are as follows: 
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“The term ‘carrier’ means a carrier by railroad which, during any 
part of the period of Federal control, engaged as a common carrier in* 
general transportation, and competed for traffic, or connected, with 
a railroad under Federal control, and which sustained a deficit in its 
1 ail way operating income for that portion (as a whole) of the period 
of Federal control during which it operated its own railroad or system 
of transportation; * * * 

As soon as practicable after March 1, lfi‘20, the Commission shall 
ascertain for every carrier, for every month of the period of Federal 
control during which its railroad or system of transportation was not 
under Federal operation, its deficit in railway operating income, if 
any, and its railway operating income, if any, (hereafter called ‘Fed¬ 
eral control return’) and the average of its railway operating income, 
if any, for the three corresponding months of the test period taken 
together, * * 

Succeeding paragraphs deseril>ed the method of computation of of 
income of deficit for the Federal control period. The above passages 
are quoted as an illustration of the use in this section of the word 
“operation.” which is claimed to have special significance. 

Whether a carrier should receive compensation under the Federal 
Control Act as a Federally operated road, or should receive reimburse¬ 
ment under section *204 of the Transportation Act as a privately oper¬ 
ated road, is a question of much importance under certain conditions. 
While in either case the obligation of the Government ordinarily is 
measured by the test period income, there is no provision under sec¬ 
tion *204 for any reimbursement unless the road sustained a deficit 
under private operation in the Federal control period. 

Was the St. Joseph Belt operated bv the Director General between 
January 1, 1918, and March 2o, 1010. or was it privately operated 
during that period? Although not detailed in this record, it is a well- 
known fact that the extent to which the Director General found it 
necessary to change existing organizations and practices varied greatly 
with the different railroads taken over. In some cases, the changes 
were undoubtedly slight; in others, they were substantial. I nder 
these circumstances, an attempt to draw a line of distinction between 
roads taken over by the Government, classifying some as Federally 
operated and others as privately operated, would meet great difficul¬ 
ties. A more practical view is to regard the taking over of the 
180 roads by the President, the appointment of the Director Gen¬ 
eral. and the assumption of authority by him and his repre¬ 
sentatives, as supplying the necessary elements to constitute Federal 
operation as well as Federal control. In the case of the St. Josenh 
Belt, as we have seen, the Director General exercised control in the 
most important matter affecting the income of the carrier. In at 
least one important instance, the action taken was not only without 
the consent of the owners, but was against their desire. 

It is urged in the briefs that the language of section 1 of the Fed¬ 
eral Control Act, “that the P resident having in time of war taken 
over the possession, use. control and operation (called herein Federal 
control) of certain railroads and systems of transportation,*' indicates 



104 


U. 8. OF A. EX REL. A. A 8. RY. CO. V8. 


an intent on the part of Congress to differentiate between roads upon 
the basis of the extent of Federal direction. Such a construction is 
unnecessary and would be inconsistent with other provisions of the 
Act. Section 14, which deals with the termination of “Federal con¬ 
trol/’ plainly includes in its terms all roads taken over by the Presi¬ 
dent, and the orders of relinquishment issued by the Director General 
pursuant to section 14 were directed as a rule to those roads over which 
the Director General had exercised least specific direction. 

We find that the St. Joseph Belt was not under private operation 
within the meaning of section 204 of the Transportation Act, at any 
time during the period from January 1, 1918, to March 25, 1919. 

We also find that the operation subsequent to March 25, 1919, 
was in legal effect operation bv the Government. Section 14 of the 
Federal Control Act set a general limit upon Federal control and 
named three methods by which such control might be earlier termi¬ 
nated: (1) Relinquishment by the Director General, at his option, 
prior to July 1. 1918; (2) relinquishment by the Director General, by 
agreement with the carrier, after July 1, 1918; and (3) relinquish¬ 
ment of all roads at one time at the option of the Government. Norn* 
of these processes has been employed in this ease. The letter of the 
Regional Director, dated March 25, 1919, did not purport to l>e a 
relinouishment of the St. Joseph Belt, but was intended as notice 
that the Director General did not regard the carrier as being under 
Federal control. If the St. Joseph Belt was not previously under 
Federal control, no such notice was necessary. If. on the other hand, 
it was previously under Federal control, the letter could have no effect 
upon the status, in the alienee of agreement with the owners of 
the road. 

It follows that the application must be denied. An order will be 
entered accordingly. 

190 Order. 

At a Session of the Interstate Commerce Commission, Division 4, 

Held at Its Office, in Washington, D. C., on the 4th Day of Decem¬ 
ber, A. D. 1920. 


Finance Docket No. 60. 

In the Matter of the Application of The St. Joseph Belt Railway 
Company for a Certificate under Section 204, Transportation Act, 
1920. 

A hearing having been held on this application and full investiga¬ 
tion of the matters and things involved therein having been had, 
and said Division having, on the date hereof, made and filed a report 
containing its findings thereon, which report is hereby referred to and 
made a part hereof: 


INTERSTATE COMMERCE COMMISSION. 


It is ordered, That the application of said St. Josepj 
Company be, and it hereby is, denied. 


By the Commission, Division 4: 
[seal.] 

A true copy: 

[seal.] 



GEORGE B. McGUNTY, 

Secretary. 
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GEORGE B. McGINTY, 

Secretary. 

Memorandum of Opinion. 


Filed January 8, 1925. 


I think the Commission was legally justified in finding that the 
petitioning road was not being operated privately during the period 
in question. It was taken under Federal control which included 
operation, (Transportation Act of 1920, Sec. 2) by the proclama¬ 
tion, and was not relinquished during the period of Federal control, 
namely, December 28, 1917, to March 1, 1920. The agreement of 
March 25, 1919, was not a relinquishment. It related to the past, 
not to the future, and its recitals were only for the purpose of the 
settlement itself, and did not alter the fact. The recital which was 
contrary to fact was not made in contemplation of the Transporta¬ 
tion Act under which the plaintiff claims, which was not passed until 
many months later. I think that the commission was right in hold¬ 
ing that a road included in the Proclamation was under Federal 
operation unless and until relinquished, and that the Transportation 
Act, when it refers to roads not being operated by the govern- 

192 ment, refers to roads that have been legally relinquished. 

The result is that the petition must be dismissed. 

WENDELL P. STAFFORD, 

Justice. 

January 8th. 1925. 

193 Order. 


Filed January 13, 1925. 

♦ * * * * * * 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon this cause heretofore submitted to the Court 
after hearing upon the petition and exhibits, the rule to show cause 
issued, the answer filed, the traverse to said answer and evidence 
taken in open Court, having been considered, it is ordered that 
Judgment he entered for Defendant. 

Wherefore, it is considered that the rule be discharged, the peti¬ 
tion dismissed, that Defendant go hence without day, be for nothing 
held and recover of Petitioner its cost of defense to be taxed by the 
Clerk and have execution thereof. 


From the foregoing, the Petitioner by its attorneys, in open 
Court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for eosts is hereby fixed at the sum 
of One Hundred Dollars with leave to deposit the sum of Fifty 
Dollars with the Clerk, in lieu thereof. 

WENDELL P. STAFFORD, 

Justice. 

No objection to form. 

P. J. FARRELL, 

For Int. Com. Com. 

Memorandum. 

January 27, 1925.—$50 deposited in lieu of undertaking on 
appeal. 

194 In the Supreme Court of the District of Columbia. 

Assignment of Errors. 

Filed January 27, 1925. 

V 

******* 

Abilene & Southern Railway Company, Petitioner herein, makes 
the following assignment of errors, which it avers occurred on the 
trial of this cause, to-wit: 

1. The Court erred in holding that the Petitioner was not operat¬ 
ing its own railroad or system of transportation during the period 
from January 1 to June 90, 1918, within the meaning of Section 
204 of the “Transportation Act, 1920’*; 

2. The Court erred in not holding that the Petitioner operated 
its own railroad or system of transportation during that portion of 
the Federal control period extending from January 1, 1918, to 
June 80, 1918; 

8. The Court erred in holding that the taking of Petitioner under 
Federal control bv the Proclamation of the President of Deceml>er 
28, 1917, included as a matter of law operation within the meaning 
of Section 204 of the “Transportation Act, 1920’’; 

4. The Court erred in holding that the Petitioner was taken under 
control by the President’s Proclamation and continued to be under 
Federal control until relinquished, as provided in the Federal Control 
Act of March 21, 1918; 

195 5. The Court erred in holding that the agreement of 
March 25, 1919, between the Petitioner and the President, 

acting through the Director General of Railroads, was not a re¬ 
linquishment within the meaning of stud Federal Control Act of 
March 21, 1918; 

fi. The Court erred in holding that the agreement of March 25, 
1919, between the Petitioner and the President, acting through the 


INTERSTATE COMMERCE COMMISSION. 
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Director General of Railroads, was not a declaration by the Presi¬ 
dent of a relinquishment within the meaning of said Federal Con¬ 
trol Act of March 21, 1918, of Federal control for the period from 
January 1, 1918, to and including June 30, 1918; 

7. The Court erred in not holding that the agreement of March 
25, 1919, between the Petitioner and the President, acting through 
the Director General of Railroads, was conclusive proof that the 
Petitioner’s railroad or system of transportation was not operated 
during the period from January 1 to July 1, 1918, by the President, 
but was operated during that period by the Petitioner; 

8. In denying the relief prayed for in the Petition herein; 

9. In entering judgment for the Respondent. 

CARLIN, CARLIN & HALL, 

Counsel for Petitioner. 

ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

Of Counsel. 

190 Designation of Record. 

Filed January 27, 1925. 

******* 

The Clerk of the Court will please prepare transcript of record in 
the above entitled cause for the Court of Appeals, and include therein 
the following: 

1. The petition and Exhibits 1 and 2 filed therewith. 

2. Answer of the Interstate Commerce Commission. 

3. Traverse and joinder of issue. 

4. Transcript of stenographer’s notes of hearing before the Inter¬ 
state Commerce Commission and Exhibits 1, 2 and 3, filed there¬ 
with in Finance Docket No. 100, offered as Petitioner’s Exhibit A 
at the trial. 

5. Report of Interstate Commerce Commission in Finance Docket 
No. 100, dated July 29, 1922, offered as Respondent’s Exhibit 1 at 
the trial. 

0. Report of Interstate Commerce Commission in Finance Docket 
No. 100, dated June 6, 1923, offered as Respondent’s Exhibit 2 at 
the trial. 

7. Transcript of stenographer’s notes of oral argument before the 

Interstate Commerce Commission, December 1, 1922, in Fi- 
197 nance Docket No. 100, offered as Respondent’s Exhibit 3 at 
the trial. 

8. Report of Interstate Commerce Commission in Finance Docket 
No. 60, dated December 4, 1920, offered as Respondent’s Exhibit 4 
at the trial. 

9. Memorandum of Court’s opinion. 

10. Judgment; appeal. 

11. Memo: judgment; appeal. 




-" 




10S U. 8. OF A. EX REL. A. <& S. RY. CO. VS. J. C. C. 


12. Assignments of error. 

13. This designation. 

CARLIN, CARLIN & HALL, 

Attorneys for Petitioner. 


ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

Of Counsel . 

Service of the copy of the above designation is admitted Jan. 23, 
1925. 


P. J. FARRELL, 

A ttomey for Respondent. 


198 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 197, both inclusive; to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. C9375 at Law, wherein 
The United States of America, ex Rel. Abilene and Southern Rail¬ 
way Company, is Petitioner and Interstate Commerce Commission is 
Respondent, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd day of April, 1925. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

LMG. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4330. The United States of America ex rel. Abilene and Southern 
Railway Company, appellant, vs. Interstate Commerce Commission. 
Court of Appeals, District of Columbia. Filed May 1,1925. Henry 
W. Hodges, clerk. 
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THE UNITED STATES OF AMERICA, ex rel. 
ABILENE & SOUTHERN RAILWAY COMPANY, 

Appellant, 

v. 

INTERSTATE COMMERCE COMMISSION, 

Appellee. 


Brief for Appellant 


i 

STATEMENT 

\ 

This is an appeal from an order of the Supreme Court 
of the District of Columbia dismissing a petition for the 
issuance of a writ of mandamus seeking to require the 
Interstate Commerce Commission to ascertain the facts 
and to perform the duties required of it by Section 204 of 
the Transportation Act of 1920, and specifically to ascer¬ 
tain the amount of the deficit in its railway operating in¬ 
come for the period from January 1, 1918, to July 1, 1918, 
during which, the Appellant claims to have operated its 
own railroad or system of transportation, and to certify 
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to the Secretary of the Treasury the amount payable to 
Appellant under said Section. 

The jurisdiction of the Court to issue the writ of man¬ 
damus as prayed for was admitted by the pleadings. The 
case was heard upon the petition and exhibits, consisting 
of the President’s Proclamation of December 26, 1917, 
and an agreement, dated March 25, 1919, between the Ap¬ 
pellant and the Director General of Railroads, the rule to 
show’ cause, the answer of the Interstate Commerce Com¬ 
mission, the traverse to said answer and evidence taken 
in open Court, consisting of transcripts of hearings held 
December 1, 1922, and January 11, 1923, before the 
Interstate Commerce Commission, with certain exhibits 
introduced at said hearings and reports of the Interstate 
Commerce Commission in Finance Docket No. 100, deficit 
status of Abilene & Southern Railway, dated July 29, 
1922, and June 6, 1923, and Finance Docket No. 60, def¬ 
icit status of the St. Joseph Belt Railway Company, de¬ 
cided December 4, 1920. 

Appellant alleged in paragraph 9 of its petition that it 
“operated its own railroad or system of transportation 
during said portion of the period of Federal control, to- 
wit: from January 1, to June 30, 1918, received the trans¬ 
portation revenues accruing during said period from such 
operation, and paid out of its own funds the expenses of 
such operation and the taxes for said period, and sustained 
a large deficit in its railway operating income for that 
particular portion (as a whole) during which, as afore¬ 
said, it operated its own railroad or system of transporta¬ 
tion, to-wit: a deficit of more than $27,000/’ and that it 
“thereby became entitled to the benefits of said Section 
204 of the Transportation Act of 1920, as hereinbefore 
set forth.’’ (R. 5.) 

The Commission in paragraph 8 of its answer denied 
that appellant operated its railroad or system of trans¬ 
portation from January 1, 1918, to June 30, 1918, and 
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further alleged that it did not operate said railroad or 
system of transportation, within the meaning of Section 
204 of the Transportation Act of 1920, during any part 
of the Federal control period, which period extended from 
12 o’clock noon on December 28, 1917, to 12:01 A. M. on 
March 1, 1920, and referred to its reports of July 29, 
1922, and June 6, 1923, in which it had so found. (R. 33.) 

The Court below held that the Commission was legally 
justified in finding that the Appellant “was not being op- 
. erated privately during the period in question,” and it 
is from this ruling that the appeal is taken. (R. 105.) 
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II 

THE LAW 

The Army Appropriation Bill, effective August 29, 
1916, authorized the President in time of war to take 
possession and assume control of any system or systems 
of transportation, or any part thereof, and to utilize the 
same, etc., for war purposes. 

The text of the provision is as follows: 

“The President, in time of war, is empowered, 
through the Secretary of War, to take possession and 
assume control of any system or systems of trans¬ 
portation, or any part thereof, and to utilize the 
same, to the exclusion as far as may be necessary 
of all other traffic thereon, for the transfer or trans¬ 
portation of troops, war material and equipment, or 
for such other purposes connected with the emer¬ 
gency as may be needful or desirable.” 

Pursuant to the authority of this act, the President 
issued his Proclamation of December 26, 1917, a copy 
of which was filed as Exhibit 1 with the petition. (R. 8.) 
After making certain recitals, the President declared that 
he took possession and assumed control (at a future 
date, namely at noon of December 28, 1917) of “each 
and every system of transportation and the appurtenances 
thereof located wholly or in part within the boundaries 
of the continental United States and consisting of rail¬ 
roads and owned or controlled systems of coastwise and 
inland transportation engaged in general transportation.” 

On March 21, 1918, Congress passed what is known 
as the Federal Control Act. Section 1 of this Act begins 
as follows: 

“That the President, having in time of war taken 
over the possession, use, control and operation (called 
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herein Federal control) of certain railroads and sys¬ 
tems of transportation (called herein carriers), is 
hereby authorized to agree with and to guarantee to 
any such carrier,” etc., that just compensation should 
be paid. 

The same section of the Act contains the following: 

“The President is further authorized in such agree¬ 
ment to make all other reasonable provisions, not in¬ 
consistent with the provisions of this Act” ... or 
of the Army Appropriation Act of 1916, “that he 
may deem necessary or proper for such Federal con¬ 
trol, or for the determination of the mutual rights and 
obligations of the parties to the agreement arising 
from or out of such Federal control.” 

Section 14 of the Federal Control Act provided for the 
continuance of Federal control until after the War and 
also— 


“That the President may, prior to July 1, 1918, 
relinquish control of all or any part of any railroad 
or system of transportation, further Federal control 
of which the President shall deem not needful or 
desirable; and the President may at any time during 
the period of Federal control agree with the owners 
thereof to relinquish all or any part of any railroad 
or system of transportation. The President may re¬ 
linquish all railroads and systems of transportation 
under Federal control at any time he shall deem such 
action needful or desirable. No right to compensation 
shall accrue to such owners from and after the date 
of relinquishment for the property so relinquished.” 

February 28, 1920, Congress passed what is known 
as the Transportation Act, 1920. Section 2 of this Act 
defines certain terms, and among them the term “Federal 
control” to mean “the possession, use, control, and op- 


eration of railroads and systems of transportation, taken 
over or assumed by the President,” under the Army Ap¬ 
propriation Act or Federal Control Act. Section 1 of 
the Federal Control Act likewise defined Federal control 
as meaning “the possession, use, control and operation.” 

Section 204 of the Transportation Act reads as follows: 

“(a) When used in this section— 

“The term ‘carrier’ means a carrier by railroad 
which, during any part of the period of Federal con¬ 
trol, engaged as a common carrier in general trans¬ 
portation, and competed for traffic, or connected, with 
a railroad under Federal control, and which sus¬ 
tained a deficit in its railway operating income for 
that portion (as a whole) of the period of Federal 
control during which it operated its own railroad or 
system of transportation; but does not include any 
street or interurban electric railway which has as its 
principal source of operating revenue urban, suburban, 
or interurban passenger traffic or sale of power, heat, 
and light, or both; and 

‘‘The term ‘test period’ means the three years end¬ 
ing June 30, 1917. 

‘‘(b) For the purposes of this section— 

“Railway operating income or any deficit therein 
for the period of Federal control shall be computed 
in a manner similar to that provided in Section 209 
with respect to such income or deficit for the guar¬ 
anty period; and 

“Railway operating income or any deficit therein 
for the test period shall be computed in the manner 
provided in Section 1 of the Federal Control Act. 


“(c) As soon as practicable after March 1, 1920, 
the commission shall ascertain for every carrier. 
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for every month of the period of Federal control 
during which its railroad or system of transportation 
was not under Federal operation, its deficit in rail¬ 
way operating income, if any, and its railway oper¬ 
ating income, if any (hereinafter called ‘Federal con¬ 
trol return’), and the average of its deficit in railway 
operating income, if any, and of its railway operating 
income, if any, for the three corresponding months 
of the test period taken together {hereinafter called 
test period return’) : Provided, That ‘test period re¬ 
turn', in the case of a carrier which operated its rail¬ 
road or system of transportation for at least one 
year during, but not for the whole of, the test period, 
means its railway operating income, or the deficit 
therein, for the corresponding month during the 
test period, or the average thereof for the correspond¬ 
ing months during the test period taken together, dur¬ 
ing which the carrier operated its railroad or system 
of transportation. 

“(d) For every month of the period of Federal 
control during which the railroad or system of trans¬ 
portation of the carrier was not under Federal op¬ 
eration, the Commission shall then ascertain (1) the 
difference between its Federal control return, if a 
deficit, and its test period return, if a smaller deficit, 
or (2) the difference between its test period return, 
if an income, and its Federal control return, if a 
smaller income, or (3) the sum of its Federal control 
return, if a deficit, plus its test period return, if an 
income. The sum of such amounts shall be credited 
to the carrier. 

“(e) For every such month the Commission 
shall then ascertain (1) the difference between the 
carrier’s Federal control return, if an income, and its 
test period return, if a smaller income, or (2) the 
difference between its test period return, if a deficit, 
and its Federal control return, if a smaller deficit, 


or (3) the sum of its Federal control return, if an 
income, plus its test period return, if a deficit. The 
sum of such amounts shall be credited to the United 
States. 

• 

“(f) If the sum of the amounts so credited to 
the carrier under subdivision (d) exceeds the sum of 
the amounts so credited to the United States under 
subdivision (e), the difference shall be payable to 
the carrier. In the case of a carrier which operated 
its railroad or system of transportation for less than 
a year during, or for none of, the test period, the 
foregoing computations shall not be used, but there 
shall be payable to such carrier its deficit in railway 
operating income for that portion (as a whole) of 
the period of Federal control during which it operated 
its own railroad or system of transportation. 

“(g) The Commission shall promptly certify to 
the Secretary of the Treasury the several amounts 
payable to carriers under paragraph ( f). The Secre¬ 
tary of the Treasury is hereby authorized and di¬ 
rected thereupon to draw warrants in favor of each 
such carrier upon the Treasury of the United States 
for the amount shown in such certificate as payable 
thereto. An amount sufficient to pay such warrants 
is hereby appropriated out of any money in the Treas¬ 
ury not otherwise appropriated.” 

The effect of these provisions will be hereinafter dis¬ 
cussed in connection with “Point 3.” 
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III 

ASSIGNMENTS OF ERROR 

The assignments of error may be logically grouped for 
argument under the following points: 

POINT 1 

Appellant operated its own railroad from January 
1, 1918, to June 30, 1918, within the meaning of 
Section 204 of the Transportation Act of 1920, and 
is entitled to the benefits thereof. (Assignments of 
Error Nos. 1, 2 and 7.) 

POINT 2 

The President did not, in fact or in law, take pos¬ 
session and assume control of Appellant’s road by 
his Proclamation of December 26, 1917. (Assign¬ 
ment of Error No. 4.) 

POINT 3 

“Federal Control” does not, as a matter of law, 
include “Federal Operation” within the meaning of 
Section 204 of the Transportation Act, 1920. (As¬ 
signment of Error No. 3.) 

POINT 4 

If Appellant was technically taken under Federal 
control by the Proclamation of the President of De¬ 
cember 26, 1917, the agreement of March 25, 1919, 
between Appellant and the President, acting through 
the Director General of Railroads, amounted to a re¬ 
linquishment within the meaning of the Federal Con¬ 
trol Act of March 21, 1918. (Assignments of Er¬ 
ror Nos. 5 and 6.) 




10 


POINT 1 

APPELLANT OPERATED ITS OWN RAILROAD 
FROM JANUARY 1, 1918, TO JUNE 30, 1918, 
WITHIN THE MEANING OF SECTION 204 OF 
THE TRANSPORTATION ACT OF 1920 AND IS 
ENTITLED TO THE BENEFITS THEREOF. 

It is well established that statutory words are presumed 
to be used in their ordinary and usual sense and with the 
meaning commonly attributable to them. An Act of Con¬ 
gress must be read according to the natural and obvious 
import of the language used, without resorting to subtle 
and forced construction for the purpose of either limiting 
or extending its operation. 

DeGaney v. Lederer, 250 U. S. 376, 63 L. ed. 1042. 

Moore v. U. S., 249 U. S. 487, 63 L. ed. 721. 

Unless, therefore, a clear intention to the contrary ap¬ 
pears, Congress will be presumed to have used the word 
“operate” in Section 204 of the Transportation Act, 1920, 
in its ordinary and usual sense, and it is our contention 
that Appellant is entitled to the benefits of Section 204 of 
said Act if, as a matter of fact, it actually and physically 
operated its own railroad during that portion of the period 
of Federal control from January 1, 1918, to June 30, 1918. 
Nowhere in Section 204 is there any reference to a car¬ 
rier entitled to the payment of its deficit as provided in 
that Section being under Federal control, or not being un¬ 
der Federal control. The liability for the payment of the 
deficit follows the fact of operation and is not determined 
by any technical consideration of legal status. 

The facts are that Appellant continued to physically 
operate its own road from January 1, to June 30, 1918. 
(R. 40); that the first order issued by the United States 
Railroad Administration, appointing a representative to 
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take charge of the railroad was dated July 10, 1918, 
signed by J. S. Pyeatt and approved by B. F. Bush, Re¬ 
gional Director (R. 40); that by this order W. A. Webb, 
of Dallas, Texas, was made General Manager, and other 
officers were appointed (R. 41); that this was the first 
appointment of any officer whatever for the operation of 
the Appellant by the United States Railroad Administra¬ 
tion (R. 41); that during the period from January 1 to 
July 1, 1918, the earnings of the Appellant were accounted 
for in the corporate books, the revenues being credited 
to the corporation and expenses being paid by the corpora¬ 
tion (R. 41). The record contains a settlement statement 
supporting these facts. (R. 65.) 

The record also contains a number of communications 
from W. A. Webb, the General Manager appointed by 
the Director General of Railroads relating to the operation 
of Appellant’s property. All of these communications are 
dated subsequent to July 1, 1918, and no similar requests 
for information or instructions were received prior to 
July 1, 1918. (R. 43.) 

There were no acts of control or acts relating to opera¬ 
tion asserted by the United States Railroad Administration 
over Appellant’s property prior to July 1, 1918. (R. 43.) 

Wages, as well as other expenses of operation for the 
first six months of 1918, were paid by the Appellant, as 
a corporation, and the property was maintained during that 
six months according to the plans and under the direction 
of Mr. Percy Jones as Vice-President and Superintendent 
and not in any way under the direction of the United 
States Railroad Administration. (R. 45.) 

The testimony of Appellant’s Vice-President is sup¬ 
ported by the testimony of its General Freight and Passen¬ 
ger Agent, who testified to substantially the same effect. 
(R. 53.) He also testified that Appellant was engaged in 
general business as a common carrier, handling all kinds 
of traffic usually handled by railroads, carload and less 
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than carload, and was in competition with five other rail¬ 
roads that were under Federal control during the same 
period and with which it had physical connections and in¬ 
terchanged traffic (R.53); that Appellant’s competitive 
traffic was adversely and materially affected by Govern¬ 
ment operation of its competitors and during the first six 
months of 1918 Appellant handled only 724 carloads of 
competitive business as compared with 1004 carloads 
handled during the same period in 1917, when the traffic 
conditions were practically the same. (R. 46, 53.) 

In further support of the testimony of Appellant’s em¬ 
ployees who had charge of the physical operation of the 
road during the period in question, the record contains the 
evidence of Frank McManamy, who was manager of the 
Department of Equipment of the United States Railroad 
Administration, and from July 1, 1918, to March 1, 1920, 
Assistant Director, Division of Operation, United States 
Railroad Administration. By reason of his official position, 
he had information as to the actual operation of the Ap¬ 
pellant’s road during the first six months of 1918, and, 
based on his recollection and a search of the records, tes¬ 
tified that during that period there were no instructions 
issued by the Railroad Administration directing the actual 
physical operation of Appellant’s property (R. 57); that 
no specific orders were directed by the Director General 
during that period to the Appellant individually and 
that, after having searched the records of the Railroad 
Administration, including the files of the two regional 
directors, who had supervision over the region in which 
Appellant was being operated, he failed to find any cor¬ 
respondence with the Company (R. 58); that the general 
orders of the Director General addressed to all railroads, 
some of which were sent to, and received by, Appellant, 
were sent out in accordance with a mailing list of the 
railroads of the Country, obtained from the Interstate 
Commerce Commission, which the witness helped to pre- 
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pare and arrange for the Railroad Administration (R. 
58); that these general orders were sent to a good many 
railroads that were not under Federal control and that they 
were sent to all railroads so that they might have informa¬ 
tion upon which to base their action if they were, or 
considered themselves, under Federal control. (R. 59.) 

As the sole evidence of Federal control from a fact 
standpoint, the Commission relied upon the President’s 
Proclamation of December 26, 1917* and the mailing to, 
and rece pt by. Appellant from time to time of certain 
genera! orders and circulars, containing general instructions. 

It is said in the Commission’s report of June 6, 1923, 
that— 

“The Abilene & Southern received the general 
orders and circulars issued from time to time by the 
Director General to the carriers taken over by the 
Government. Among these were General Order No. 
1, issued on or about December 26, 1917, giving gen¬ 
eral instructions to the officers, agents, and employees 
of the transportation systems taken over; General 
Order No. 2, issued December 29, 1917, advising 
the chief executives of the carriers that no immediate 
changes in methods of accounting would be required; 
General Order No. 3, issued January 5, 1918, pre¬ 
scribing general demurrage rules; General Order No. 
8, issued February 21, 1918, dealing with wages and 
labor conditions and announcing that wages, when 
determined upon, would be made retro-active to Jan¬ 
uary 1, 1918; General Order No. 10, issued March 14, 
1918, requiring inventories of materials and supplies 
on hand; General Order No. 11, issued March 16, 
1918, prescribing universal interline waybilling and 
standard forms for waybilling and accounting; Sup¬ 
plement No. 3 to General Order No. 27, issued July 
3, 1918, requiring increases in the wages of employees 
of the Abilene & Southern, dating from January 1, 
1918; and General Order No. 28, increasing passen¬ 
ger fares June 10, 1918, and freight rates June 25, 
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1918. It appears that the carrier complied with these 
orders, as far as they were applicable to its circum¬ 
stances. An inventory of materials and supplies was 
made pursuant to General Order No. 10, wages were 
increased pursuant to Supplement No. 3 to General 
Order No. 27, the amount of the increase for the 
first six months of 1918 being $6,965.65, and rates 
and fares were increased under General Order No. 
28.” 

And later on in the same report, referring to the above 
mentioned General Orders, the Commission said: 

“As already shown, the practices of the Abilene 
& Southern were modified during the first six months 
of 1918, under orders from the Director General, in 
matters of the greatest importance.” 

Even if it did appear, as claimed in the foregoing quota¬ 
tions from the report, that “the carrier complied with the 
Director General’s orders as far as they were applicable 
to its circumstances” and that “the practices of the Abilene 
& Southern were modified during the first six months of 
1918”—which cQnclusion will presently be discussed—it 
by no means follows that the status of the company’s 
property as being under Federal control was thereby es¬ 
tablished. If it undertook to obey a general order, it was 
the action of only one of the parties, whereas the Pres¬ 
ident, the other party, did not show he so interpreted the 
status by issuing to the carrier any direct order, but on 
the contrary he manifested the direct opposite by the 
agreement fixing the status otherwise when the question 
was directly considered and settled. 

But an analysis of the General Orders referred to not 
only fails to support these statements in the report, but 
emphasizes Appellant’s contention that from a fact stand¬ 
point there was no Federal operation of Appellant’s road 
prior to July 1, 1918, and that the “practices” of the 
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Abilene & Southern were not changed or modified at all 
prior to the issuance of General Order No. 28 increasing 
passenger fares, June 10, 1918, and freight rates, June 
25, 1918. 

General Orders Nos. 1 and 2 were simply general in¬ 
structions continuing then existing practices with respect 
to operation and accounting. 

General Order No. 3 prescribed general demurrage 
rules. 

General Order No. 8 was instructive only in its character 
and did not make any changes in existing practices. It 
gave notice that wages and labor conditions were being 
given consideration by the Director General. 

General Order No. 10 required the taking of inven¬ 
tories of materials and supplies. This was not a joint in¬ 
ventory. and was never used. It resulted in no change in 
Appellant’s practices. (R. 51.) 

General Order No. 11 prescribed universal interline 
waybilling and standard forms. The record does not show 
that Appellant made any change in its practices as a re¬ 
sult of this order. (R. 48.) 

General Order No. 27 was issued May 29, 1918, and 
it is admitted that the Appellant was not named in or 
affected by this order and it was not until July 3, 1918, 
by Supplement No. 3 to General Order No. 27 that the 
Appellant was named among others as included in the 
order. 

General Order No. 28, authorizing the increasing of 
passenger fares and freight rates, was complied with and 
rates and fares were increased. After July 1, 1918, Ap¬ 
pellant paid the wage increases, making them retro-active 
to January 1, 1918. 

It is of consequence to note that most of these orders 
related to general transportation conditions, with which, 
irrespective of orders and as a practical railroad and trans¬ 
portation necessity, it was essential that a carrier should 
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put itself into accord if it was to do business when all the 
roads under Federal control with which it was in com¬ 
petition adopted such practices. 

In the dissenting opinion of Commissioner Potter, the 
following appears: 

“The applicant was not mentioned by name in any 
order of the Director General prior to July 1. Gen¬ 
eral Order No. 27 of May, 1918, dealing with wages 
did not mention it by name. The Director General 
states that it was agreed verbally on or about July 
1 that the Appellant should be taken under Federal 
control upon that date. Accordingly on July 3, by 
Supplement No. 3 to General Order No. 27, the Ap¬ 
plicant was named, among others, as included in the 
order.’ 1 

It, therefore, affirmatively appears that Appellant did 
not change its practices at all during by far the greater 
portion of the first six months of 1918, and that it con¬ 
tinued to operate its property just as it had done prior to 
January 1, 1918. Being in doubt as to its status, it con¬ 
formed so far as practical to the Director General’s poli¬ 
cies. For its own account it took the rate increases and 
paid the wage increases. While Appellant’s action in con¬ 
nection with the general orders may be evidence of some 
species of technical control, it is certainly not evidence of 
operation. At most, Appellant’s action amounts only to 
evidence of an acknowledgment and recognition by the 
Company alone of a status. It was entirely consistent with 
a state of uncertainty of mind as to what the actual status 
was, and with a prudent desire to be prepared for any 
attitude the President might thereafter assume. 

It further appears from the record that down to the 
time when the agreement of March 25, 1919, was executed 
there was a doubt as to Appellant’s status. (R. 83.) Here 
was this orphaned property, happening to be on the mail- 
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ing list of the Director General, not specifically dealt with 
in any manner, no specific directions given to it and re¬ 
ceiving only general orders addressed to all carriers, and 
the question is whether, as a matter of law, the sending 
of these general orders by a clerk in the Director General’s 
office to everybody on the mailing list, the receipt of them 
by the carrier and the carrying out of them in certain 
instances, amounts to sufficient evidence of the fact of 
Federal operation. 

We submit that it is not, and that from a fact stand¬ 
point, the record conclusively establishes Appellant’s con¬ 
tention that it physically operated its own road from 
January 1, 1918, to June 30, 1918, within the meaning 
of Section 204 of the Transportation Act. 

In further support of Appellant’s contention, it relies 
upon the agreement of March 25. 1919, between Appellant 
and the President as conclusive proof that Appellant’s 
railroad or system of transportation was not operated 
during the period from January 1, to June 30, 1918, by the 
President, but was operated during that period by the Ap¬ 
pellant. 

This agreement was executed long after Appellant’s 
road had in fact been taken possession of and while it was 
still being physically operated by the Director General of 
Railroads, namely, March 25, 1919. It was a construction 
by the President of the legal effect of his Proclamation 
of December 26, 1917, and the Federal Control Act of 
March 1, 1918. 

It was an agreement entered into by the President pur¬ 
suant to the requirements of Section 1 of the Fedral Con¬ 
trol Act and by that section he was expressly authorized 
in such agreement to make all “reasonable provisions, not 
inconsistent with the provisions of this Act” (Federal Con¬ 
trol Act) “or the Act entitled ‘An Act making appropria¬ 
tions for the support of the army for the fiscal year end¬ 
ing June 30, 1917, and for other purposes’, approved Au- 
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gust 29, 1916, that he may deem necessary or proper for 
such Federal control or for the determination of the mu¬ 
tual rights and obligations of the parties to the agreement 
arising from or out of such Federal control/’ 

This was executed in the light of the facts shown in 
this record with respect to the actual physical operation of 
Appellant’s road from January 1, 1918, to June 30, 1918. 
It was not confined to a settlement of the question of com¬ 
pensation, but was intended to cover “the mutual rights 
and obligations of the parties” to the agreement arising 
out of Federal control. 

It was executed many months prior to the passage by 
Congress, on February 28, 1920, of the Transportation 
Act, 1920. It was executed in the light of the President’s 
Proclamation that he took possession and assumed con¬ 
trol (but as of a future date) “of each and every system 
of transportation and the appurtenances thereof located 
wholly or in part within the boundaries of the Continental 
United States and consisting of railroads”, etc. (Italics 
added.) 

It was also executed in the light of the recitals in Sec¬ 
tion 1 of the Federal Control Act, saying that the Presi¬ 
dent, having taken over “the possession, use, control and 
operation (called herein Federal control) of certain rail¬ 
roads and systems of transportation, was authorized to 
agree with and guarantee to any such carrier,” etc., just 
compensation for the use of its property during Federal 
control. (Italics added.) 

In other words, it was executed presumably with 
knowledge that while the proclamation purported to be a 
declaration that he would thereafter on the 28th of De¬ 
cember, 1917. take possession and control as of January 
1, 1918 of “each and every system of transportation . . . 
located wholly or in part within the boundaries of the 
Continental United States”, the fact was, as recognized 
by Congress in Section 1 of the Federal Control Act, that 
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only “certain railroads and systems of transportation” had 
been actually taken possession of as of January 1, 1918. 
And when the President was authorized by Congress to 
agree upon and guarantee the payment of just compensa¬ 
tion to any “such carrier”, he was of necessity, (as just 
compensation must be related to the period of possession) 
also authorized to agree when possession was taken of such 
carrier and when it came under Federal control. 

The agreement was, therefore, an interpretation by the 
President of his own action with reference to Appellant’s 
property and the legal effect thereof, and it is certain that 
he thought that as a matter of law and notwithstanding his 
Proclamation of December 26, 1917, he had not taken 
possession and assumed control of Appellant’s property 
until July 1, 1918. His construction of his own Proclama¬ 
tion and of Section 1 of the Federal Control Act, with 
the execution of which he was charged by law, is entitled 
to great weight and should go far to remove doubt as to 
the meaning and effect of the Proclamation, if any exists. 

Edwards v. Darby, 12 Wheat. 206; 

U. S. v. Moore, 95 U. S. 763, 24 L. ed. 589; 

Brown v. U. S., 113 U. S. 571, 28 L. ed. 1079; 

U. S. v. Philbrick, 120 U. S. 59, L. ed. 559; 

U. S. v. Hill, 120 U. S. 182, 30 L. ed. 632; 

Robertson v. Downing, 127 U. S. 607, 32 L. ed. 
269; 

U. S. v. Healey, 160 U. S. 136, 40 L. ed. 369; 

U. S. v. Cerecedo Hermanos y Co., 209 U. S. 338, 
53 L. ed. 821; 

First National Bank v. Missouri, 263 U. S. 658, 
68 L. ed. 493. 

The action of the President under the war power should 
not be questioned by another branch of the Government. 
His action under the war power, unless plainly in violation 
of some statutory restriction, is binding upon the Govern¬ 
ment. 
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How else can an effective system of waging war be car¬ 
ried on? Is it to be carried on by paring down the powers 
that are conferred upon the head of the Army and Navy 
and the Chief Executive of the Nation, or is it to be 
carried on by allowing a broad and liberal construction of 
these powers and recognizing what the President has done, 
unless he has acted plainly in violation of the Statutes? 

In view of the President’s power to make an agree¬ 
ment for just compensation, which involves an ascertain¬ 
ment by him of the period for which such compensation 
should be made; in view of his power to insert in the 
agreement all reasonable provisions for the determination 
of the mutual rights and obligations of the parties; in 
view of his power under the Appropriation Act of 1916, 
as hereinafter shown, to relinquish the property at any 
time he deemed he could no longer utilize it for war pur¬ 
poses, his act and declaration in the agreement of March 
25, 1919, must be considered as conclusive of the fact. 
When every energy of the nation was necessary to win 
the war, the President did not construe the law as requir¬ 
ing him to pay compensation, not demanded of him, to a 
carrier not deemed by him necessary during a certain 
portion of that period for the whole period of general 
Federal control, for the war purposes. 

Reading the agreement of March 25, 1919, with these 
principles of construction in mind, it will be observed that 
there are no less than seven declarations by the President 
that Appellant’s road and property should be considered 
as having come under Federal control as of July 1, 1918. 
His declarations amount to the definition of a status; they 
are more than an agreement as to compensation. 

The agreement (Exhibit 2 to the Petition, R. 13) ex¬ 
pressly recites the provisions of the President’s Proclama¬ 
tion of March 29, 1918, delegating the powers conferred 
upon him by Section 1 of the Federal Control Act to the 
Director General, and provides that the Appellant’s road 
and property should be considered as having come under 
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Federal control as of midnight of June 30, 1918; that 
the agreement should be binding upon the United States, 
the Director General and his successors, and upon the 
company, its successors, and assigns; that whenever in 
the agreement the words “Federal control” were used to 
indicate a period of time, the same should be understood 
as meaning the period from 12 o’clock midnight of June 
30, 1918, to and including the day and hour on which said 
control should cease; that no claim should be made by 
the company for compensation for the period of time be¬ 
tween noon of December 28. 1917, and midnight of June 
30, 1918, and that the revenues of such period should 
belong to the company, and the expenses thereof should 
be paid by the company; that all expenditures made by the 
Director General during Federal control for additions and 
betterments, exclusive of equipment, or for extensions of 
the property of the company begun prior to July 1, 1918, 
should be charged to the company; that the Director Gen¬ 
eral should, at his option, be substituted for the period 
of Federal control in the place of the company in respect 
of the benefits and obligations of contracts relating to 
operation in force July 1, 1918; that during the period 
of Federal control as in said agreement defined, the Di¬ 
rector General should so maintain the property at his own 
expense that it would be returned to the company at the 
end of Federal control in substantially as good repair and 
in substantially as complete equipment as it was on July 
1, 1918, when it was taken possession of by the President; 
that all taxes assessed under Federal or any other Govern¬ 
mental authority for the period prior to July 1, 1918, 
including the proportionate part of any such tax assessed 
after June 30, 1918, for a period which included any part 
of 1918 prior to July 1, or preceding years, and unpaid 
on that date, and all taxes commonly called war taxes, 
etc., should be paid by the company; that the compensation 
for the use of the company’s property should begin on 
the 1st day of July, 1918, and should be payable quarterly 
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How else can an effective system of waging war be car¬ 
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Federal control as of midnight of June 30, 1918; that 
the agreement should be binding upon the United States, 
the Director General and his successors, and upon the 
company, its successors, and assigns; that whenever in 
the agreement the words “Federal control” were used to 
indicate a period of time, the same should be understood 
as meaning the period from 12 o’clock midnight of June 
30, 1918, to and including the day and hour on which said 
control should cease; that no claim should be made by 
the company for compensation for the period of time be¬ 
tween noon of December 28. 1917, and midnight of June 
30, 1918, and that the revenues of such period should 
belong to the company, and the expenses thereof should 
be paid by the company; that all expenditures made by the 
Director General during Federal control for additions and 
betterments, exclusive of equipment, or for extensions of 
the property of the company begun prior to July 1, 1918, 
should be charged to the company; that the Director Gen¬ 
eral should, at his option, be substituted for the period 
of Federal control in the place of the company in respect 
of the benefits and obligations of contracts relating to 
operation in force July 1, 1918; that during the period 
of Federal control as in said agreement defined, the Di¬ 
rector General should so maintain the property at his own 
expense that it would be returned to the company at the 
end of Federal control in substantially as good repair and 
in substantially as complete equipment as it was on July 
1, 1918, when it was taken possession of by the President; 
that all taxes assessed under Federal or any other Govern¬ 
mental authority for the period prior to July 1, 1918, 
including the proportionate part of any such tax assessed 
after June 30, 1918, for a period which included any part 
of 1918 prior to July 1, or preceding years, and unpaid 
on that date, and all taxes commonly called war taxes, 
etc., should be paid by the company; that the compensation 
for the use of the company’s property should begin on 
the 1st day of July, 1918, and should be payable quarterly 


thereafter, the first of said installments to be due as of 
September 30, 1918. 

Does a proper construction of Section 204 compel the 
conclusion that the President, charged with war respon¬ 
sibilities, is required to do all the things of which he sought 
by this agreement to relieve the Government, for a longer 
period than he agreed? Must the carrier, after patriotically 
agreeing that the President should not be required 
to meet these obligations for this longer period, be de¬ 
prived of every benefit to which the President’s action 
entitled it? 

Now, who is going to question the action of the Presi¬ 
dent? He was carrying on this war. He was the Chief 
Executive of this Nation. He was construing these statutes 
and he construed them to mean that Federal control of the 
Appellant only began on July 1, 1918. What Department 
of this Government has the light to declare that he con¬ 
strued them erroneously? We say these statutes must be 
liberally construed for the purpose of effecting the great 
scheme which the President had in view,—to win the 
war by the use of these railroads or by the non-use of 
some of them. On the very face of the statute, it is plain 
that Congress contemplated that it might not be in the 
best interest of winning the war to keep all of the rail¬ 
roads of the Country under Federal control and to pay for 
them during the whole of that time. Congress gave him 
full power to take and to relinquish them, and then, after 
the actual period of hostilities had ceased and in the light 
of all that had happened, provided that when a “carrier”, 
as defined in Section 204(a), operated its own railroad 
and sustained a deficit, the Government should pay that 
deficit. 

To summarize—upon the facts of record and upon the 
President’s construction of these facts, Appellant operated 
its own railroad and system of transportation from 
January 1, 1918, to June 30, 1918, within the meaning 
of Section 204 of the Transportation Act. 
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. THE PRESIDENT DID NOT, IN FACT OR IN 
LAW, TAKE POSSESSION AND ASSUME CON¬ 
TROL OF APPELLANT’S ROAD BY HIS PROC¬ 
LAMATION OF DECEMBER 26, 1917. 

The Interstate Commerce Commission, in its reports 
in re: Appellant’s Deficit Status, Finance Docket No. 100, 
found that Appellant’s road was “taken under Federal 
Control by the Proclamation of the President issued 
December 26, 1917, in which he took possession and as¬ 
sumed control of ‘each and every system of transportation 
and the appurtenances thereof located wholly or in part 
within the boundaries of the Continental United States 
and consisting of railroads and owned or controlled sys¬ 
tems of coastwise and inland transportation’ (R. 73) 

It will be noted that this is an erroneous statement of 
the effect of the President’s proclamation of December 
26, 1917. The true construction of the proclamation is, 
not that he took possession and assumed control at the 
time the proclamation was issued, to-wit: on December 
26, 1917, but that he would take possession and assume 
control at a future time, to-wit: on the 28th of Decem¬ 
ber, 1917. It is important to bear this in mind in con¬ 
sidering the opinion of the Court of Claims in Marion & 
Rye Valley Railway Company v. United States, herein¬ 
after discussed. 

It was successfully argued in the Court below that con¬ 
trol over the railroads included in the President’s Proc¬ 
lamation was to be exercised as set forth therein— 
through the Director General of Railroads and by gen¬ 
eral or special orders to be issued by him from time to 
time. Until such orders should be issued, the Procla¬ 
mation directed the “boards of directors, receivers, offi¬ 
cers and employees to continue the operation of the vari¬ 
ous transportation systems in the usual and ordinary 


course of the business of common carriers in the name 
of their respective companies.” 

And it was further argued that the control contemplated 
by the Proclamation was exercised through general or¬ 
ders of the Director General forwarded to and received 
by Appellant as hereinbefore set forth. 

Appellant denied, before the Commission and in the 
Court below, that the issuance of the Proclamation and 
general orders pursuant thereto had any legal effect and 
contended before the Commission that it would suffer 
serious loss unless it could recover under the provisions 
of Section 204, because it would be equally unable to 
maintain a claim against the Government for compen¬ 
sation under the Federal Control Act covering the first 
six months of 1918. In answer to this, the Commis¬ 
sion said: 

“The allegation of inequity must be referable to 
the terms of the contract which apparently deprive 
it of the opportunity, open to other carriers not 
similarly bound to claim compensation under the 
Federal Control Act for the opening months of the 
Federal control period.” (R. 82) 

In other words, the Commission and the Court below 
have in effect found that, as a result of the issuance of 
the President’s Proclamation and the general orders here¬ 
inbefore referred to, there was a legal taking of Appellant’s 
road and property for which, but for its waiver by the 
contract of March 25, 1919, it would be entitled to re¬ 
ceive compensation under the Federal Control Act. 

We submit that this is error, both because of the 
President’s power of relinquishment hereinafter discussed 
and also because it necessarily results that if there was no 
taking of possession or assumption of control by the 
President from January 1, 1918, to June 30, 1918, such 
as to require the payment of compensation under the 
Federal Control Act, Appellant must have controlled and 
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operated its own road within the meaning of Section 204 
of the Transportation Act, and is entitled to the payment 
of the deficit sustained within the first six months of 1918. 

In this view, we are supported by the opinion of the 
Court of Claims of the United States in Marion & Rye 
Valley Railway Company v. the United States (C-699), 
decided first May 26, 1924, and, upon motion for a new 
trial, re-affirmed on January 26, 1925. 

In this case, the Plaintiff presented a claim to the 
Interstate Commerce Commission under Section 204 of 
the Transportation Act of 1920 for the ascertainment of 
its deficit from January 1, 1918, to June 30, 1918, 
claiming that it was a carrier within the meaning of para¬ 
graph (a) of Section 204 of the Transportation Act of 
1920. The Commission held that Plaintiff was under 
Federal Control from January 1, 1918, to June 30, 1918, 
and was entitled to the benefits of Section 204 only for the 
period from July 1, 1918, to February 29, 1920, inclusive. 

Plaintiff then sought to recover compensation from 
the Director General of Railroads for an alleged taking 
and use of its railroad property by the United States and 
upon his refusal to settle, asked for the appointment of 
a board of referees by the Interstate Commerce Commis¬ 
sion. Pursuant to the provisions of the Federal Control 
Act and the Transportation Act of 1920, this board of 
referees awarded the Plaintiff the sum of $14,425.94 as 
just compensation for the alleged taking and use of its 
railroad property. The Director General of Railroads 
refused to pay the award and the Plaintiff filed its peti¬ 
tion in the Court of Claims. 

Both the Commission and the board of referees held 
that possession was taken and control assumed of Plain¬ 
tiff’s road under the President’s Proclamation as of 
January 1, 1918; that following the Proclamation vari¬ 
ous general orders and circulars were sent out by the 
Director General of Railroads to railroads generally, 




among them General Orders Nos. 1, 2, 14 and 28, which 
were received and complied with by the Plaintiff. 

On June 24, 1918, a letter was written to Plaintiff by 
the General Counsel for the Director General in which it 
was stated that it was not clear “whether the Marion & 
Rye Valley Railway Company has at any time been under 
Federal Control. To remove any possible question this 
order is issued definitely relinquishing same.” 

The same officials operated the railroad from De¬ 
cember 28, 1917, to July 1, 1918, as had operated it prior 
thereto; it never received any instructions from the Di¬ 
rector General of Railroads applying to it individually. 
The Company received no orders with reference to the 
expenditure of money for maintaining its road and re¬ 
ceived no instructions as to how it should be operated or 
maintained, other than those heretofore mentioned. No 
specific instructions as to the road of the Plaintiff were 
ever received by it from the Director General of Rail¬ 
roads. The Plaintiff from December 28, 1917, to June 
29. 1918, continued to operate its railroad exactly as it 
had always operated and just as the Abilene & South¬ 
ern did. 

It will be noted that the facts in the Marion & Rye 
Valley case are almost identical with the facts in the pres¬ 
ent case with respect to the issuance of the Presidnt’s 
Proclamation and General Orders pursuant thereto and 
compliance with said General Orders by the respective 
companies. Upon the facts in the Marion & Rye Valley 
case, the Court of Claims, speaking through Judge Hay, 
said: 

“The first question which is presented for our 
consideration is, did the Government take possession 
of the railroad of the Plaintiff and operate and 
control it for the public use.” 

“There can be no taking of private property for 
public use unless there is possession and use thereof 
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for public purposes, evidenced by some act which 
deprives the owner of the use, possession, control and 
operation of his property. A mere declaration of an 
intention to take cannot constitute a taking. The 
Proclamation of the President setting forth that on 
some future day he will take over the property of 
certain owners does not of itself constitute a tak¬ 
ing of the property. There must be some definite 
act, some positive proceeding by which the prop¬ 
erty is actually taken and appropriated before the 
taking can be consummated. It must be such a tak¬ 
ing of the property as that the owner is deprived 
of, or circumscribed in some way, in the use and en¬ 
joyment of his property. If his possession is un¬ 
disturbed and his property in its value and use is 
undiminished it can not be said that there is a tak¬ 
ing within the meaning of the Constitution.” 

(Italics added.) 

The Court then reviewed the evidence relied upon to 
establish a taking, to-wit: The Proclamation of the 
President and the General Orders which the Director 
General sent to Plaintiff during the period in question, 
and said: 

“The Proclamation by itself did not constitute a 
taking. If no other step had been taken, and no 
agent of the President had done anything to carry 
into effect the Proclamation of the President it 
would certainly not have been regarded as a taking 
of the property. The contention of the Plaintiff 
that its property was taken by virtue alone of the 
Proclamation of the President can not be sustained.” 

The Court then proceeded to discuss the General Orders 
admittedly received by the Plaintiff, and said: 

“Among those sent to the Plaintiff was General 
Order No. 1, dated December 29, 1917, which is 
addressed to ‘All Concerned/ and declares that the 
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Director General of Railroads ‘has taken possession 
and assumed control of certain transportation sys¬ 
tems described in the Proclamation of the Presi¬ 
dent’. The receipt of this order by the Plaintiff 
did not constitute a taking of the Plaintiff’s prop¬ 
erty. It did not by its terms signify or state that 
the property of the Plaintiff was being taken pos¬ 
session of. It contained nothing which ousted or 
tended to oust the property of the Plaintiff from its 
control. There were no instructions in the ordet 
which caused the Plaintiff to change the manage¬ 
ment and operation of its property. The Plaintiff 
was not deprived of or circumscribed in any way in 
the use and enjoyment of its property. 

“The Plaintiff also received General Orders Nos. 
2, 14 and 28, and two circulars, but none of these 
interfered in any way with the control and opera¬ 
tion of its property by the Plaintiff. During the 
whole period for which the Plaintiff claims com¬ 
pensation for the taking and use of its property the 
Plaintiff had absolute control of it. By the testi¬ 
mony of its own general manager it appears that the 
Plaintiff continued to operate its road from De¬ 
cember 26, 1917, to June 29, 1918, exactly as it 
always had operated it. No possession of it was 
taken, no control over it was exercised, and no use 
of it was made by the Government at any time. 
Under this state of facts it is difficult to perceive 
how a taking of this property for public use can be 
deduced.” 

In conclusion, the Court said: 

“After reviewing very carefully all the evidence 
upon which the Plaintiff relies to establish 
a taking of its property for public use the Court 
is of opinion that no taking is shown which comes 
within the meaning of the Constitution and the law. 
It follows that the Plaintiff can not recover.” 









We submit, therefore, that if there was no legal taking 
of possession or substantial control of the Appellant’s 
road as a result of the President’s Proclamation, it 
must have continued under private operation until June 
30, 1918. 
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POINT 3 

“FEDERAL CONTROL” DOES NOT, AS A MAT¬ 
TER OF LAW, INCLUDE “FEDERAL OPERA¬ 
TION” WITHIN THE MEANING OF SECTION 
204 OF THE TRANSPORTATION ACT, 1920. 

Reverting to the definitions of Federal control and 
to Section 204 of the Transportation Act, quoted at page 
6 of this brief, it will be observed that lx)th in Sec¬ 
tion 1 of the Federal Control Act and in Section 2 of 

the Transportation Act, the term “Federal Control” was 
defined to mean “the possession, use, control, and opera¬ 
tion” of a railroad or system of transportation, the defi¬ 
nition in both cases including “operation” as well as 

possession, use, and control. 

It will be further observed that paragraph (a) of 

Section 204 expressly contemplates a period during Fed¬ 
eral control when a railroad company operates its own 
railroad, and in paragraph (c) of that section the same 
distinction is made by the use of the following language: 

“As sc> 9 n as practicable after March 1, 1920, the 
Commission shall ascertain from every carrier, for 
every month of the period of Federal control dur¬ 
ing which its railroad or system of transportation 
was not under Federal operation, its deficit in rail¬ 
way operating income”. . . (etc.) 

and in paragraph (d) the same distinction is made be¬ 
tween the period of Federal control and the time during 
which a railroad was not under Federal operation, and 
in paragraph (f) of the same section, the language used 
again shows that in the contemplation of that section of 
the Act there is a difference between the generic term 
Federal control, which, under the definitions above men¬ 
tioned, included the possession, use, control and opera- 


31 


tion of a railroad, and the status of a railroad which at 
some time during the period of Federal control, operated 
its own railroad or system of transportation. 

In arriving at a sound construction of the statutes in¬ 
volved, it will be useful to contrast the definition of Fed¬ 
eral control given in Section 1 of the Federal Control Act 
and again given in Section 2 of the Transportation Act, 
both of which include “operation” by the Government, 
with the definition, in Section 204 of the Act, of a 
“carrier” entitled to the benefit there provided, which defi¬ 
nition in terms applies only to a carrier which during 
any portion of Federal control operated its own road. 
If Federal control includes only roads which in fact were 
operated by the Government, then a road which in fact 
was not operated by the Government, but was operated by 
its owner, could not be under Federal control. As will 
now be argued, however, there is a difference between 
technical Federal control as defined in Section 1 of the 
Federal Control Act and in Section 2 of the Transporta¬ 
tion Act, and the status in which a company during the 
period of Federal control operated its own line at its own 
expense and for its own benefit; and this is the status ex¬ 
pressly contemplated by and provided for in Section 204 
of the Transportation Act. 

It is immaterial, however, to the decision of this case 
which horn of the dilemna is accepted. Unquestionably 
Section 204 is made to turn upon the actual fact of 
whether or not a carrier during a part of the period of 
Federal control operated its own line. If the fact is that 
the Appellant here did during a portion of the period of 
Federal control in fact operate its own line, as is amply 
established by the evidence, then as technical Federal 
control necessarily involves the fact of operation by the 
Government, the Appellant was not during the period re¬ 
ferred to under Federal control, and the Commission’s 
case fails; whereas if, on the other hand, the Federal con¬ 
trol being considered here is not the full, technical con- 
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trol by the foregoing definition, then the fact of actual 
operation by the carrier during a portion of the Federal 
control period is still conclusive of the merits of this 
case and entitles the Appellant to the relief asked. 

The latter aspect of the subject will be now more 
fully discussed. 

The ultimate question for the Court in this case is 
the construction of Section 204 of the Transportation 
Act, 1920. This Section defines the term “carrier” to 
mean— 

“A carrier by railroad which during any part of 
the period of Federal control, engaged as a com¬ 
mon carrier in general transportation, and competed 
for traffic, or connected, with a railroad under Fed¬ 
eral control, and which sustained a deficit in its 
railway operating income for that portion (as a 
whole) of the period of Federal control during 
which it operated its own railroad or system of 
transportation.” 

Subsection (c) requires the Commission to ascertain 
for every carrier, as defined above, for every month of 
the period of Federal control during which its railroad or 
system of transportation was not under Federal operation , 
its deficit in railway operating income, etc. (Italics added.) 

It will be observed that in this Section Congress uses 
the two phrases, “Federal control” and “Federal opera¬ 
tion”. The Commission contends that “Federal control” 
includes “Federal operation” and refers to the definitions 
of “Federal control” in Section 1 of the Federal Control 
Act and Section 2 of the Transportation Act, 1920. It 
also contends that even if Congress used the two terms 
advisedly, it is impracticable to distinguish between “Fed¬ 
eral control” and “Federal operation”. 

Appellant contends that the terms “Federal control” 
and “Federal operation” as used in Section 204 have a 
different meaning; that “Federal control”, as used in 


this Section, does not, as a matter of law, include “Fed¬ 
eral operation” and that this Section of the Transporta¬ 
tion Act refers to the fact of operation and not to a 
technical legal status or control. Section 204 looks to 
the fact as to whether the railroad was engaged in gen¬ 
eral transportation; whether, in fact, it competed for 
traffic and connected with another railroad under Fed¬ 
eral control; whether, in fact, it sustained a deficit in its 
railway operating income, and whether, in fact, it was 
operated by itself and not by the Government. 

This section was enacted to meet a real, actual and 
substantial condition. Its purpose was to provide for the 
payment to carriers by railroad of their deficit in rail¬ 
way operating income for that portion of the period of 
Federal control during which they operated their own 
railroad or system of transportation. 

The Federal Control Act provided generally for con- 
pensation to carriers operated by the Director General 
during the period of Federal control, and Section 204 of 
the Transportation Act was enacted to compensate, for the 
results of Federal control, the carriers which were not 
operated by the Director General up to the point of mak¬ 
ing good the deficit which the carriers sustained. 

This Section did not place the rights of the parties 
upon any technical basis which might be relied upon to 
do less than justice to the actual conditions which had 
arisen by virtue of Federal control, but undertook to 
place title to the protection of the Government upon an 
actual business like basis, and that was whether, in the 
midst of the control by the Government of the trans¬ 
portation systems of this Country, any carrier competed 
with any system so controlled and during the time of 
that competition was thrown on its own resources and 
there was a resulting deficit. In such event, the deficit 
would be made good by the Government. The law did 
not undertake to adopt a technical view of whether or not 
a road was under Federal control. It adopted as a test, 
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—whether or not the road was operated by itself,—that 
is, actual operation in the practical sense, of which the 
main features are the payment of operating expenses and 
taxes and the receipt of earnings. 

There is no difference of opinion about the purpose of 
the legislation. The Transportation Act, 1920, was a re¬ 
lief measure and must be liberally construed. In the 
first report of the Commission, decided July 29, 1922, it 
said that the Transportation Act, 1920, contained— 

“Numerous provisions for the relief of carriers 
in the period following their relinquishment and for 
their future regulation. One of these provisions 
was Section 204, which was intended to give Gov¬ 
ernmental aid to certain classes of carriers which 
were not under Federal control but were privately 
operated during the Federal control period or some 
portion thereof.” 

In the dissenting opinion of Commissioner Potter 
which was concurred in by Commissioners McChord, 
Lewis and Cox, he stated the purpose of Section 204 
to be— 


“To provide for the payment to carriers by rail¬ 
road of thpir deficit in railway operating income for 
that portion of the period of Federal control dur¬ 
ing which they operated their railroad or system of 
transportation. The Federal Control Act provided 
generally for the compensation to carriers operated 
by the Director General during the period of Fed¬ 
eral control and Section 204 was enacted to compen¬ 
sate, for the results of Federal control, the carriers 
which were not operated by the Director General up 
to the point of making good the deficits which the 
carriers sustained.” 

If the purpose of the legislation is clear, in other words, 
if the intention of Congress is known, the construction of 
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the language used ought not to be difficult. It is in the 
construction of the statute that the Commission and the 
Court below have erred. It was well said in Commis¬ 
sioner Potter’s dissenting opinion that— 

“The majority report misses the spirit and pur¬ 
pose of Section 204. It regards Section 204 as 
requiring that a carrier’s deficit be made good only 
when the carrier was not under Federal control. 
The proper test is whether the carrier during the 
period of Federal control ‘operated its own rail¬ 
road or system of transportation’ and not whether 
the carrier was technically under Federal control”. 

To hold that Federal control and Federal operation as 
used in Section 204 of the Transportation Act either mean 
the same thing or that the one includes the other or that it 
is impracticable to distinguish between them does violence 
to the plain language of Congress. 

That Congress could not have intended any such 
construction clearly appears if the definition of the term 
“Federal control,” as used in Section 1 of the Federal 
Control Act and in Section 2 of the Transportation Act, 
1920, and of the term “carrier”, as used in Section 204 
(a) of the Transportation Act, are written into Sec¬ 
tion 204 (c) of said Act in their proper places. This 
Section would then read as follows: 

“As soon as practicable after March 1, 1920, the 
Commission shall ascertain for every carrier by rail¬ 
road which during any part of the period of Federal 
POSSESSION, USE, CONTROL and OPERA¬ 
TION, engaged as a common carrier in general 
transportation, and competed for traffic, or con¬ 
nected, with a railroad under Federal CONTROL, 
USE, POSSESSION and OPERATION, and 
which sustained a deficit in its railway operating 
income for that portion (as a whole) of the period of 
Federal POSSESSION, USE, CONTROL and 


OPERATION during which it operated its own 
railroad or system of transportation, for every 
month of the period of POSSESSION, USE, CON¬ 
TROL and OPERATION during which its railroad 
or system of transportation was not then under 
Federal operation, its deficit in railway operating 
income, if any, and its railway operating income, if 
any (hereinafter called ‘Federal Control Return’),” 
etc. 

As thus paraphrased, the Commission’s construction 
of the Section becomes more or less meaningless as it 
not only permits but requires that the words “control” 
and “operation” be taken to mean the same thing, in¬ 
stead of contrasting and differentiating them as was 
obviously intended by Congress. 

When the above definitions are read into this Sec¬ 
tion, is it not permissible to argue that to adopt the Com¬ 
mission’s construction would convict Congress, in de¬ 
fining the period during which a carrier’s deficit should 
be paid, of having intended to say that payment should 
be made “for that porton (as a whole) of the period of 
Federal . . . operation during which it operated its 

own railroad”, etc., or “for every month of the period of 
. . . operation during which its railroad 

was not then under Federal operation”? 

If control includes operation, surely operation may 
be substituted for control wherever it occurs in this Sec¬ 
tion, and if this is done, we respectfully submit that it 
fairly demonstrates the error of the Commission’s con¬ 
struction. 

In the Marion & Rye Valley case, Supra, the Court took 
occasion “to point out that even if the Government may 
be said to have had technical control of Plaintiff’s prop¬ 
erty, yet that control was not of such a character as 
would entitle the Plaintiff to compensation.” And so, in 
this case, if it be true that the Government had technical 
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control of Appellant's property from January 1, 1918, to 
June 30, 1918, yet that control was not of such a char¬ 
acter as to amount to the operation of Appellant's prop¬ 
erty or to deprive it of the right to claim payment un¬ 
der Section 204 of its deficit sustained during that portion 
of the general period of Federal control during which it 
operated its own railroad. 

This must be true in the light of the uncontradicted 
evidence that the alleged control of Appellant’s prop¬ 
erty did not disturb it in the use and operation of its 
property nor did it restrict the right of Appellant to 
dispose of it and that from January 1, 1918, to June 30, 
1918, it continued to operate its road as it had always 
operated it. 

As said in Commissioner Potter’s dissenting opinion, 
the Appellant did— 

“Operate its railroad or system of transportation 
prior to July 1. It paid the expenses and received 
the returns. Having so operated, it is entitled to 
have its deficit made good irrespective of any tech¬ 
nical conclusions as to whether the carrier was or 
was not under Federal control. The carrier in oper¬ 
ating its property conformed to the Director General’s 
policies. For its own account it took the rate in¬ 
creases and paid the wage increases. For this it 
should be commended rather than punished.” 

* 

Viewing the situation as a whole, and considering both 
the Federal Control Act and the Transportation Act, 1920, 
insofar as they attempt to provide for compensation, it is 
undeniably true that Congress intended for the Ap¬ 
pellant and other carriers similarly situated to be pro¬ 
tected against financial loss resulting from the Federal 
control and operation of the railroads of the Country. 
During the entire period of Federal control it was clear¬ 
ly the intention of Congress that Appellant should either 
receive compensation for the use of its property while 




operated by the Director General or re-imbursement of 
its deficit while operated by itself. 

The result of sustaining the action of the Interstate 
Commerce Commission, combined with the Director Gen¬ 
eral’s action, will be to evade a Government obligation 
and deprive the Appellant of its just due. We cannot 
better express this thought than in the language of Com¬ 
mission Potter in concluding his dissenting openion— 

“Perhaps the Director General ought not to have 
required the Applicant to make the contract and con¬ 
cede it had no claim against him for the period prior 
to July 1. If he was wrong in this, we still have 
the power to do justice. The President took pos¬ 
session of the railroads under authority of Con¬ 
gress, given in the exercise of its war power. The 
Federal Control Act was adopted within that power. 
The same is true of Section 204, which was enacted 
to provide payment for war damage. Our duty is to 
cooperate with the Director General to do justice. 
We should accept his acts and statements. We have 
no right to overrule or criticize him. He has done 
his part. We have failed. The justice he desires 
accomplished has been denied by us.” 

We submit, therefore, that under a proper construction 
of Section 204, such as the purpose of the Act and the 
circumstances of this case require, this Court should hold 
that “Federal operation” is not included as a matter of 
law within the term “Federal control”, and that the 
Court below erred in holding to the contrary. 


POINT 4 


IF APPELLANT WAS TECHNICALLY TAKEN 
UNDER FEDERAL CONTROL BY THE PROCLA¬ 
MATION OF THE PRESIDENT OF DECEMBER 
26, 1917, THE AGREEMENT OF MARCH 25, 1919, 
BETWEEN APPELLANT AND THE PRESIDENT, 
ACTING THROUGH THE DIRECTOR GENERAL 
OF RAILROADS, AMOUNTED TO A RELIN¬ 
QUISHMENT WITHIN THE MEANING OF THE 
FEDERAL CONTROL ACT OF MARCH 21, 1918. 

It will be noted that the Army Appropriation Act of 
1916 authorized the President, in time of war, to take 
possession and assume control of any system of trans¬ 
portation and “to utilize the same” for such purposes 
connected with the war emergency “as may be need¬ 
ful or desirable.” 

Undoubtedly this power, standing alone and without 
aid from the Federal Control Act or any other Act of 
Congress, included not only the power to take possession 
but also the power to determine the period of possession, 
which involves the power to release or relinquish pos¬ 
session. 

The power conferred upon the President was to take 
possession and “to utilize” any system of transportation 
for a purpose deemed needful or necessary connected with 
the war emergency. 

Clause 1 of Section 2 of Article II of the Constitu¬ 
tion declares that the President shall be Commander in 
Chief of the Army and Navy of the United States. It 
was in his capacity of Commander in Chief that the power 
as to the possession and utilization of the railroads was 
conferred upon him, and manifestly, under the foregoing 
Act of Congress, he was the authority to determine what 


was “needful or necessary” in the war emergency, whether 
he could utilize a railroad for such a purpose, and how 
long such opportunity for “utilization” continued. When 
he determined that a particular railroad could no longer 
be utilized for a “needful or desirable” war purpose, he, 
by the necessary intendment of the Act, had power to re¬ 
linquish such possession. 

The provisions of Section 14 of the Federal Control 
Act constituted a limitation, in the interest of justice to 
the owners of properties taken over, of the President’s 
power of relinquishment, and as it is a limitation on the 
Constitutional power of the President as Commander in 
Chief in time of war, it will not be construed as going be¬ 
yond its clear terms in circumscribing the President’s dis¬ 
cretion. 

It will be observed that in Section 14 there is no limi¬ 
tation on his power of relinquishment of any particular 
road during the first six months ending July 1, 1918; 
that there is no limitation on his power to relinquish all 
the roads at any time he might deem such action needful 
or desirable; and that the only limitation was that, after 
the first six months, he should not relinquish the control 
of a particular road unless the owners agreed to such re¬ 
linquishment. The reason for this limitation is manifest. 
It was considered by Congress that, after a particular 
road had been out of the possession of its owners and 
managed by the Government for six months, it would be 
an injustice to its owners to turn the road back to them 
without their consent, because it would then be subject to 
the ruinous competition of roads still in the hands of the 
Government and being operated for war and not for com¬ 
mercial purposes. 

Inasmuch, therefore, (if the Appellant’s road was taken 
possession of by the President) the act of relinquishment 
of it took place, if at all, both within the first six months 
of Federal control and also with the consent of the owners 
the President in making such relinquishment was acting 
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pursuant to a clear power of relinquishment unlimited 
except by his own discretion as to whether the property 
could be helpfully utilized for war purposes. 

The Court, in reviewing his action, will take into con¬ 
sideration that the nation was then engaged in a great war, 
involving its independent existence and the liberties of its 
people; that he, as Commander in Chief, was by the Con¬ 
stitution charged with the executive responsibility to pre¬ 
serve them both; that it was necessary for him to mar¬ 
shal and utilize the resources of the nation for that pur¬ 
pose and not unnecessarily to load them down with bur¬ 
dens which might curtail the use of the nation’s energies 
in other essential directions. The Court will not under¬ 
take to limit his power of relinquishment, so that it could 
not be exercised retro-actively unless to do so is required 
by justice to the owners of the relinquished railroad, which 
cannot be claimed in this case as the owner consented. 

While the Appellant’s case by no means depends upon 
this retro-active power of relinquishment, the whole case 
of the Commission is based upon the contention that no 
such retro-active power in the President existed under the 
law. If they are mistaken in this, their entire case falls 
to the ground. To sustain them, it will be necessary for 
the Court to hold that, no matter how unnecessary for 
war purposes the President might have found Govern¬ 
ment possession, control, and operation of the railroads, 
he possessed no power to agree with the owners for a 
retro-active relinquishment—in other words, that, finding 
on the first day of July, 1918, that the Government’s in¬ 
terest did not require Government control of the railroads, 
and that the war could be more successfully prosecuted 
by the private possession and operation of the railroads, 
he could not agree with them that such control be relin¬ 
quished, the relinquishment to date from the first day of 
January previous, and thus avoid the charge upon the 
Government for the six months’ compensation. Under 
the Commission’s contention, he would have been obliged 
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to insist that the relinquishment should take effect only 
from July 1, leaving the Government bound for compen¬ 
sation for the use of the roads from January 1 to July 1. 

He could not, in this view, change the legal status 
prior to July 1, even with the consent of the owners, but 
must leave it as it was, with the Government still burdened 
with all the consequences of possession and operation ex¬ 
cept that the owners would have the right to waive their 
claim for compensation. The legal status would remain 
unchanged and the Government would still be bound pri¬ 
marily to third persons for the consequences of operation, 
notwithstanding the owner’s willingness to become pri¬ 
marily bound, and the interference with State authority in 
respect to regulation, caused by Federal control, must be 
still left in effect. No construction of a law that would 
place such a limitation on the President’s powers and 
such a burden on the Government’s resources in time of 
war is justified. There seems no escape from the con¬ 
clusion that the Courts will not deny to the President, 
under these laws, the power of retro-active relinquish¬ 
ment in time of war. They certainly will not deny it 
when the sole purpose is to enable officials of the Gov¬ 
ernment to perpetrate a patent wrong and to enable them 
to succeed in an effort to deprive a railroad of any com¬ 
pensation or relief whatever for the period from January 1, 
to July 1, 1918, taking first the position that the road 
during the first six months of 1918 was not in the pos¬ 
session of the President and second, the absolutely in¬ 
consistent position that during that period it was in the 
possession of the President. 

In making the contract of March 25, 1919, the Presi¬ 
dent acted under Section 14 of the Federal Control Act 
and agreed with the Appellant to determine its legal status 
for the period from January 1, 1918, to June 30, 1918. 
As expressed in Commissioner Potter’s dissenting opinion: 
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“By the contract entered into between the Director * 

General and the Applicant of March 25, 1919, the 
Director General in a final way repudiated the sug- 1 


gestion that he was responsible for operation prior 
to July 1, 1918. That contract was not a surrender 
of control and return of the property to the Appli¬ 
cant but an insistence and agreement that the prop¬ 
erty had not been under Federal control.” 

The representative of the Interstate Commerce Commis¬ 
sion appeared at the hearing and testified as follows: 

“There was this dispute between the parties, and 
the question was raised whether the road was in¬ 
cluded in the proclamation; whether it had been 
taken over. The parties, to dispose of the matter, 
entered into an agreement reciting that Federal con¬ 
trol of the road would be regarded as commencing on 
July 1. Now, they did not say that it would be 
relinquished before that time. It was not conceded 
that they were under Federal control before that time; 
but, in any event, it should not be treated as being 
under Federal control or operation before that time.” 
(R. 83.) 

The agreement of March 25, 1919, was the act of the 
President. He signed the agreement through his duly 
authorized agents. He declared that Appellant’s road was 
not under Federal control during the first six months of 
1918. He declared that it was best for the Government 
that it should not be considered so. He declared that no 
part of the revenues for these six months should go to the 
Government. He declared that the taxes for these six 
months should be paid by the railroad company, and that, 
during that time, the Government should not be charged 
with any of the expenses of operation. He declared that 
the compensation of this railroad company should begin 
on the first day of July, 1918, and he agreed upon the 
status of the company prior to that date. 

This agreement was clearly within the power given the 
President under Section 14 of the Federal Control Act. 
The Interstate Commerce Commission does not dispute 
this power as applied to the present or the future, but 
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says that it could not be exercised retro-actively. In the 
Commission’s report of June 6, 1923, it is said: 

“At the time of the passage of the Federal Con¬ 
trol Act, as we have seen, Congress considered all 
of the roads included in the President’s Proclamation 
as being under Federal control and operation. All 
relinquishments provided for in Section 14 were 
therefore in the future. There is nothing in the. 
language of Section 14 to suggest even remotely that 
Congress had in mind the retro-active application of 
its provisions. Had Congress intended that a re¬ 
linquishment under Section 14 might be made ef¬ 
fective at a date prior to the passage of the Act, 
can it be doubted that the contemplation of such ex¬ 
traordinary and important application of the Sec¬ 
tion would have been expressed in some manner?” 

We submit that this conclusion rests upon an erroneous 
premise. While the President’s Proclamation in terms 
purports to take possession and assume control at a future 
date of “each and every system of transportation . 
located wholly or in part within the boundaries of the 
Continental United States”, the Federal Control Act in its 
opening recital in Section 1, refers to the taking over by 
the President of the possession, use, control and opera¬ 
tion (called herein “Federal control”) of certain railroads 
and systems of transportation (hereinafter called “car¬ 
riers”) arid provides for the compensation of any “such 
carrier”. In other words, as early as March 21, 1918, 
Congress recognized that only certain railroads were en¬ 
titled to receive compensation and that there was doubt 
with respect to the question as to whether or not all rail¬ 
roads and systems of transportation had in law or in fact 
been taken possession of by the President’s Proclamation. 
The President was given full power to agree with any 
such carrier which had been taken over and to also agree 
as to the time when such carrier had been taken over. 
Contrary to the Commission’s pronouncement, there is 


nothing in either Section 1 or Section 14 of the Federal 
Control Act which necessarily implies that all relinquish¬ 
ments by the President must necessarily be as of a date 
subsequent to the passage of the Act. On the contrary, 
there is absolutely no limitation in Section 14 of said 
Act upon the power of the President to agree with the 
owner as to the time of relinquishment. In the state of 
confusion and doubt which followed the President’s Proc¬ 
lamation, is it unreasonable to suppose that Congress 
intended to give the President full power to deal with 
the Federal control period as a whole and to determine the 
status of any carrier at any time during said period? 

If he had done nothing more than issue his Proclama¬ 
tion and then, on the first day of July, 1918, had said 
“there no longer exists a necessity for the use of these 
railroads”, he could, without question, have relinquished 
them all, retro-actively and effective as of January 1, and 
so have protected the Treasury of the United States from 
any technical claim by the carriers based upon the issuance 
of his Proclamation. 

We submit, therefore, that if it be true that the Presi¬ 
dent, by his Proclamation, acquired a technical degree of 
control over Appellant’s road as of January 1, 1918, Sec¬ 
tion 14 of the Federal Control Act gave him ample power 
to make a retro-active relinquishment, and that this was 
the purpose and effect of the agreement of March 25, 
1919. 

Respectfully submitted,. 

C. C. CARLIN, 

M. CARTER HALL, 

Attorneys for Appellant, 
1127 Munsey Building, 
Washington, D. C. 

ALFRED P, THOM, 

ALFRED P. THOM, Jr., 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1925 


At Law, No. 4330 

The United States of America, ex rel. Abilene 
and Southern Railway Co., appellant 

v. 

Interstate Commerce Commission, appellee 

BRIEF for interstate commerce commission 


STATEMENT 

The subject matter of complaint in this case 
arises out of action taken by the appellee, In¬ 
terstate Commerce Commission, hereinafter 
called the Commission, in connection with an ap¬ 
plication filed in its office, wherein the appellant 
alleged that, under section 204 of the Transporta¬ 
tion Act, 1920, it was entitled to reimbursement 
of deficits in its railway operating income for the 
period of time from January 1 to June 30, in¬ 
clusive, in the year 1918, and requested the Com¬ 
mission to ascertain the amount of said deficit 
and certify to the Secretary of the Treasury that 



such amount was payable to the appellant under 
paragraph (f) of said section. The application 
of the section is shown by paragraph (a) thereof, 
which reads as follows: 

( f When used in this section— 

The term “ earner ” means a carrier by 
railroad which, during any part of the 
period of Federal control, engaged as a 
common carrier in general transportation 
and competed for traffic, or connected, with 
a railroad under Federal control, and which 
sustained a deficit in its railway operating 
income for that portion (as a whole) of 
the period of Federal control during which 
it operated its own railroad or system of 
transportation; but does not include any 
street or interurban electric railway which 
has as its principal source of operating 
revenue urban, suburban, or interurban pas¬ 
senger traffic or sale of power, heat, and 
light, or both; and 

The term “ test period ” means the three 
years ending June 30, 1917. 

Pursuant to the application, and after investiga¬ 
tion but without formal hearing, Division 4 of the 
Commission, in a proceeding designated “ Finance 
Docket No. 100 ” (72 I. C. C. 333), made and en¬ 
tered a report and order dated July 29, 1922. In 
said report the Commission, among other things, 
made findings of fact and statements as follows: 

We find that the Abilene & Southern 
Railway Company was under Federal con- 
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trol during the Federal control period and 
that it is not embraced within the provisions 
of section 204 of the transportation act, 
1920. Its claim for reimbursement under 
that section will therefore be dismissed. An 
appropriate order will be entered. (Rec. 
75.) 

The body of the order last above mentioned 
reads: 

Investigation of the matters and things 
involved in this proceeding having been 
had, and said division having, on the date 
hereof, made and filed a report containing 
its findings of fact and conclusions thereon, 
which said report is hereby referred to and 
made a part hereof: 

It is ordered , That the said application 
of the Abilene & Southern Railway Com¬ 
pany be, and it is hereby, dismissed. (Rec. 
75.) 

Thereafter, upon application of the appellant, 
said proceeding was reopened and assigned for 
hearing of oral argument before the Commission. 
Because of developments at the hearing of oral 
argument, wherein some evidence was introduced, 
the Commission reopened the proceeding to per¬ 
mit of the making of a proper record, and as¬ 
signed it for formal hearing. 

After the hearing last above mentioned had 
been held and further argument had been heard, 
the Commission made another report and order 
dated June 6, 1923 (79 I. C. C. 547). In the re- 


port of June 6 the Commission, among other 
things, said: 

The original report in this proceeding, 
72 I. C. C. 333, was issued without formal 
hearing. Upon petition, the case was re¬ 
opened for argument, which was heard on 
December 1, 1922. Upon argument, ques¬ 
tion arose as to certain facts, and the case 
was thereupon assigned for formal hearing, 
which was had on January 11, 1923. Fur- 
ther argument has also been heard. This 
report is based upon the record as thus 
supplemented. 

The commission, by division 4, found in 
its former report that the Abilene & South¬ 
ern was placed under Federal control and 
operation by the President’s proclamation 
of December 26, 1917; that the methods of 
relinquishment of the roads from Federal 
control were prescribed by the Federal con¬ 
trol act; that in the absence of such re¬ 
linquishment the company’s property con¬ 
tinued under Federal control until the end 
of the Federal control period; that the 
contract between the Director General of 
Railroads and the company, entered into 
on March 25, 1919, was not a relinquish 
ment; and that the Abilene & Southern was 
not under private operation within the 
meaning of section 204 during any portion 
of the Federal control period. At the hear¬ 
ing on January 11, 1923, further evidence 
was adduced relative to the carrier’s prop¬ 
erty and operations and the relations be- 
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tween the carrier and the director general 
during the period of Federal control. \ 
The line of the Abilene & Southern Rail- I 
way Company is entirely in the State of \ 
Texas, extending from Ballinger to Ham¬ 
lin, a distance of 96.4 miles. It connected 
during the period of Federal control with 
the Gulf, Colorado & Santa Fe at Ballinger 
and Tuscola, with the Texas & Pacific at 
Abilene, with the Wichita Valley at Abi¬ 
lene and Anson, and with the Kansas City, 
Mexico & Orient and the Missouri, Kansas 
& Texas at Hamlin. The company has in¬ 
terchanged freight equipment and carload 
and less-than-carload freight with these con- j 
necting lines, and has been engaged as a/ 
common carrier in general transportation// 
for many years. ' 

The Abilene & Southern received the gen¬ 
eral orders and circulars issued from time 
to time by the director general to the car¬ 
riers taken over by the Government. Among 
these were General Order No. 1, issued on 
or about December 26, 1917, giving general 
instructions to the officers, agents, and em¬ 
ployees of the transportation systems taken 
over; General Order No. 2, issued Decem¬ 
ber 29, 1917, advising the chief executives 
of the carriers that no immediate changes 
in methods of accounting would be re¬ 
quired; General Order No. 3, issued Janu¬ 
ary 5, 1918, prescribing general demurrage 
rules; General Order No. 8, issued Febru¬ 
ary 21, 1918, dealing with wages and labor 
conditions and announcing that wages, 


when determined upon, would be made re¬ 
troactive to January 1,1918; General Order 
No. 10, issued March 14, 1918, requiring 
inventories of materials and supplies on 
hand; General Order No. 11, issued March 
16, 1918, prescribing universal interline 
waybilling and standard forms of waybill¬ 
ing and accounting; supplement No. 3 to 
General Order No. 27, issued July 3, 1918, 
requiring increases in the wages of em¬ 
ployees of the Abilene & Southern, dating 
from January 1, 1918; and General Order 
No. 28, increasing passenger fares June 10, 
1918, and freight rates June 25, 1918. It 
appears that the carrier complied with these 
orders, as far as they were applicable to its 
circumstances. An inventory of materials 
and supplies was made pursuant to General 
Order No. 10, wages were increased pur¬ 
suant to supplement No. 3 to General Order 
No. 27, the amount of the increase for the 
first six months of 1918 being $6,965.65, and 
rates and fares were increased under Gen¬ 
eral Order No. 28. 

About July 10, 1918, the officials of the 
Abilene & Southern received a printed 
notice of that date from J. S. Pyeatt, Fed¬ 
eral manager, United States Railroad Ad¬ 
ministration, notifying the company of the 
appointment of general managers, a traffic 
manager, general solicitor, chief engineer, 
and other officials for the “ southwestern 
region,” including the Abilene & Southern 
and other carriers. From about this date 
the road was taken more actively under 
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Federal control and its operations were 
more largely directed by the director gen¬ 
eral. (Rec. 76-77.) 

***** 

The facts thus placed of record support 
the conclusions of the former report. Re¬ 
cital (d) of the contract, hereinbefore quoted,, 
shows that the director general was author¬ 
ized by the President to enter into con¬ 
tracts only in respect of systems of trans¬ 
portation placed under Federal control by 
the proclamation of December 26, 1917. 
For the reasons fully stated in Application 
of St. Joseph Belt By., 65 I. C. C. 443, and 
in other cases, it is impracticable to dis¬ 
tinguish between Federal control and Fed¬ 
eral operation. The Federal control act, 
supplementing the President’s proclama¬ 
tion, was considered by Congress imme¬ 
diately following the proclamation and be¬ 
came law March 21, 1918. The opening 
paragraph of that statute recites that the 
President had, in time of war, taken over 
the “possession, use, control, and opera¬ 
tion (called herein Federal control) ” of 
certain railroads and systems of transpor¬ 
tation, indicating clearly that in the mind 
of Congress the roads included in the proc¬ 
lamation were under Federal operation. 

The act provides further that— 

every railroad not owned, controlled, or op¬ 
erated by another carrier company, and 
which has heretofore competed for traffic 
with a railroad or railroads of which the 
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President has taken the possession, use, and 
control, or which connects with such rail¬ 
roads and is engaged as a common carrier 
in general transportation, shall be held and 
considered as within “ Federal control/’ as 
herein defined, and necessary for the prose¬ 
cution of the war, and shall be entitled to 
the benefit of all the provisions of this act. 
The Abilene & Southern fully meets the 
description of the roads thus declared to be 
within the terms of the Federal control 
act. (Rec. 79.) 

And the language of the order of June 6 is as 
follows: 


It appearing, That on July 29, 1922, the 
commission, by division 4, issued a report 
and order in the above-entitled proceeding; 
that on October 2, 1922, said proceeding 
was reopened for argument; that on Decem¬ 
ber 16, 1922, said proceeding was assigned 
for hearing; that such hearing and full in¬ 
vestigation of the matters and things in¬ 
volved, including argument, have been had; 
and that the commission, on the date hereof, 
made and filed a report on hearing and fur¬ 
ther consideration, which report is hereby 
referred to and made a part hereof: 

It is ordered, That said proceeding be, 
and it is hereby, dismissed. (Rec. 85.) 

In its petition the appellant, among other things, 
alleged: 

* * * that Relator [appellant] oper¬ 

ated its own railroad or system of transpor¬ 
tation during said portion of the period of 


t 

Federal control, to wit, from January 1 to 
June 30, 1918, * * * (Rec. 5.) 

The relief asked for is shown in subdivision 2 
of paragraph XIY of the petition, which reads: 

That a writ of mandamus may • issue 
directed to said Respondent, the Interstate 
Commerce Commission, requiring it to as¬ 
certain the facts and to perform the duties 
required of it by section 204 of the Trans¬ 
portation Act of 1920, and specifically to as 
certain the amount of the deficit in its 
railway operating income for the period 
from January 1, 1918, to July 1, 1918, dur¬ 
ing which the Relator operated its own 
railroad or system of transportation, and 
to certify to the Secretary of the Treas¬ 
ury the amount payable to it under said 
section. (Rec. 7.) 

The Commission filed an answer, in which it 
denied, generally, the material allegations con¬ 
tained in the petition. The first subdivision of 
paragraph VIII of the answer is in words and fig¬ 
ures as follows: 

Answering paragraphs IX to XIV, in T 
elusive, of the petition, the Commission 
denies that petitioner operated the rail¬ 
road or system of transportation, referred 
to in paragraph IX, from January 1, 1918, 
to June 30, 1918. In this connection the 
Commission alleges that petitioner did not 
operate said railroad or system of trans¬ 
portation, within the meaning of section 
204 of the Transportation Act, 1920, dur- 
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mg any part of the Federal-control period, 
which period extended from 12 o’clock noon 
on December 28, 1917, to 12.01 a. m. on 
March 1, 1920. (Rec. 33.) 

After hearing, the Supreme Court of the Dis¬ 
trict entered judgment in and by which, among 
other things, it discharged the rule to show cause 
and dismissed the petition. In support of the 
judgment the court, in a memorandum opinion, 
said: 

I think the Commission was legally justi¬ 
fied in finding that the petitioning road was 
not being operated privately during the 
period in question. It was taken under 
Federal control, which included operation 
(Transportation Act of 1920, Sec. 2), by 
the proclamation, and was not relinquished 
during the period of Federal control, 
namely, December 28, 1917, to March 1, 
1920. The agreement of March 25, 1919, 
was not a relinquishment. It related to the 
past, not to the future, and its recitals were 
only for the purpose of the settlement 
itself, and did not alter the fact. The re¬ 
cital which was contrary to fact w T as not 
made in contemplation of the Transporta¬ 
tion Act under which the plaintiff claims, 
which was not passed until many months 
later. I think that the commission was 
right in holding that a road included in 
the Proclamation was under Federal op¬ 
eration unless and until relinquished, and 
that the Transportation Act, when it refers 
to roads not being operated by the Govern- 
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ment refers to roads that have been legally 
relinquished. 

The result is that the petition must be 
dismissed. (Rec. 105.) 

From the judgment of the Supreme Court of 
the District appellant took an appeal to this 
court and assigned errors which are nine in 
number, but which may be summarized as follows: 

The court erred in holding that the rail¬ 
road of appellant was under Federal con¬ 
trol and operation during the entire period 
of Federal control, and in failing to hold 
that from January 1 to June 30, 1918, said 
railroad was operated by appellant within 
the meaning of section 204 of the Trans¬ 
portation Act, 1920. (Rec. 106-107.) 

ABOTMENT 

THE APPELLANT DID NOT OPERATE ITS OWN RAILROAD 
OR SYSTEM: OF TRANSPORTATION FROM JANUARY 1 
TO JUNE 30, INCLUSIVE, IN THE YEAR 1918, OR DURING 
ANY OTHER PORTION OF THE PERIOD OF FEDERAL 
CONTROL, WITHIN THE MEANING OF SECTION 204 OF 
THE TRANSPORTATION ACT, 1920 

• 

It will be observed that in the proceeding be¬ 
fore the Commission the first question presented 
for determination was whether appellant is a 
carrier within the meaning of section 204 of the 
Transportation Act, and that this question can 
not be determined in the affirmative unless it be 
found that, during some portion of the period of 
Federal control, appellant operated its own rail¬ 
road or system of transportation. After accord¬ 
ing to appellant a full and fair opportunity to 
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be heard in the premises, the Commission de¬ 
termined in the negative this jurisdictional ques¬ 
tion, as hereinbefore shown, and thereupon de¬ 
clined to ascertain or report, or to certify to the 
Secretary of the Treasury, that appellant is en¬ 
titled to reimbursement under the provisions of 
said section; and unless the conclusion thus 
reached by the Commission is erroneous the peti¬ 
tion in this case must be dismissed, because unless 
appellant can show that it is covered by the pro¬ 
visions of said section it can not establish its 


right to any of the relief prayed for by it in and 
by its petition. 

Pertinent language contained in the President’s 
proclamation of December 26, 1917, is as follows: 


/ Now, therefore, I, Woodrow Wilson, 
President of the United States, under and 
by virtue of the powers vested in me by 
the foregoing resolutions and statute, and 
by virtue of all other powers thereto me 
enabling, do hereby, through Newton D. 
Baker, Secretary of War, take possession 
and assume control at 12 o’clock noon on the 
twenty-eighth day of December, 1917, of 
each and every system of transportation 
and the appurtenances thereof located 
wholly or in part within the boundaries of 

\ the continental United States and consist¬ 
ing of railroads, and owned or controlled 
systems of coastwise and inland transporta¬ 
tion, engaged in general transportation, 
whether operated by steam or by electric 
power, including also terminals, terminal 
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companies and terminal associations, sleep¬ 
ing and parlor cars, private cars, and pri¬ 
vate car lines, elevators, warehouses, tele¬ 
graph and telephone lines and all other 
equipment and appurtenances commonly 
used upon or operated as a part of such 
rail or combined rail and water systems of 
transportation; * * *. (40 Stat., part 

2, p. 1734.) 

The language of the proclamation, above quoted, 
clearly shows, we submit, that at noon on Decem¬ 
ber 28, 1917, the President took possession of and 
assumed control over the railroad of the appellant 
involved in this case, because the language clearly 
covers that railroad as described by the Commie* 
sion in its aforesaid reports, and that statements 
made by the Commission in this connection are in 
turn supported by the testimony of appellant’s 
vice president and its general freight and passen¬ 
ger agent will appear from an examination of copy 
of transcript of testimony in the proceeding before 
the Commission. (Rec. 39-56.) 

This view is supported also by the language of 
the Federal Control Act of March 21, 1918, from 
which we quote as follows: 

That every railroad not owned, con¬ 
trolled, or operated by another carrier com¬ 
pany, and which has heretofore competed 
for traffic with a railroad or railroads of 
which the President has taken the posses¬ 
sion, use, and control, or which connects 
with such railroads and is engaged as a 
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common carrier in general transportation, 
shall be held and considered as within 
“ Federal control/’ as herein defined, and 
necessary for the prosecution of the war, 
and shall be entitled to the benefit of all 
the provisions of this Act: Provided, how¬ 
ever, That nothing in this paragraph shall 
be construed as including any street or 
interurban electric railway which has as 
its principal source of operating revenue 
urban, suburban, or interurban passenger 
traffic, or sale of power, heat, and light, or 
both. 


The manner in which control over the operation 
of railroads included in the President’s proclama¬ 
tion was to be exercised is shown by two para¬ 
graphs of the proclamation, which read: 


I It is hereby directed that the possession, 
/ control, operation, and utilization of such 
/ transportation systems hereby by me under- 
/ taken shall be exercised by and through 
/ William G. McAdoo, who is hereby ap- 
/ pointed and designated Director General of 
I Railroads. Said director may perform the 
I duties imposed upon him so long and to 
/ such extent as he shall determine, through 
the boards of directors, receivers, officers, 
and employees of said systems of trans¬ 
portation. Until and except so far as said 
director shall from time to time by general 
or special orders otherwise provide, the 
boards of directors, receivers, officers, and 
employees of the various transportation sys¬ 
tems shall continue the operation thereof in 
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the usual and ordinary course of the busi¬ 
ness of common carriers in the names of 
their respective companies. . 

Until and except so far as said director 
shall from time to time otherwise by gen¬ 
eral or special orders determine, such sys¬ 
tems of transportation shall remain subject 
to all existing statutes and orders of the 
Interstate Commerce Commission, and to 
all statutes and orders of regulating com¬ 
missions of the various States in which 
said systems or any part thereof may be 
situated. But any orders, general or spe¬ 
cial, hereafter made by said director shall 
have paramount authority and be obeyed 
as such. (40 Stat., part 2, p. 1734.) 

And that such control was exercised is clearly 
indicated by statements of the Commission con¬ 
cerning orders of the director general forwarded 
to and received by appellant as hereinbefore set 
forth, and by the testimony of appellant’s vice 
president in the proceeding before the Commis¬ 
sion. In this connection we refer particularly to 
pages 46 to 50 of the record. We also refer to 
the testimony in said proceeding of Mr. McMan- 
amy, manager, Department of Equipment of the 
United States Railroad Administration. (Rec. 
57-59.) In referring to the fact that control by 
the President through the director general over 
the physical operations of railroads included in 
the President’s proclamation was much less active 
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during the first portion of the period of Federal 
control than it was later, Mr. McManamy said: 

Q. (By Examiner Burnside.) Would you 
be able, Mr. McManamy, to give a resume 
or description of the work of the Railroad 
Administration in taking over the larger 
roads, the trunk lines ? What progress 
was made from time to time, from month to 
month, during the first six months of 1918? 

A. I don’t believe I quite understand the 
' scope of that question, Mr. Examiner. 

Q. I will make it plain. Of course, it was 
physically impossible for the Railroad Ad¬ 
ministration to undertake changes in the 
management and physical operation of the 
roads on January 1, 1918? 

A. Yes, sir. 

Q. The work had to be taken up gradu¬ 
ally? 

A. Yes, sir. 

Q. Can you say something about that 
gradual taking over of the operations and 
actual interference in the management by 
the Railroad Administration? 

A. Perhaps I could say this, that so far 
as any railroad was concerned, the actual 
taking over of the railroad, changes in the 
management were made by general orders 
first, and later, as the needs of the trans¬ 
portation situation required, action was 
taken to make necessary changes or im¬ 
provements on the different lines, perhaps 
by change in officials, perhaps by furnishing 
additional equipment, perhaps by transfer¬ 
ring equipment from one line to another, 
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perhaps by directing the movement of 
traffic, and so on. It was a gradual process, 
and I think was carried out first where the 
need for improvement was the greatest. 
(Rec. 59.) 

We think it is obvious that the determination 
of the question, whether the railroad of appellant 
was put under Federal control by the President’s 
proclamation, may not be made to depend upou 
how active the control over the physical opera¬ 
tion of the railroad, by the President through the 
director general, was after the proclamation was 
issued and became effective, for the reason, among 
others, that a more active control over the physi¬ 
cal operations during the latter part than during 
the first part of the period of Federal control, 
as above shown, is contemplated in the procla¬ 
mation. 

It is contended that a distinction may be made 
between “ Federal control ” on the one hand and 
“ Federal operation ” on the other, but such a 
distinction would, we submit, do violence to the 
language contained in the Federal Control Act, 
from which we quote as follows: 

Sec. 1. That the President, having in 
time of war taken over the possession, use, 
control, and operation (called herein Fed¬ 
eral control) of certain railroads and sys¬ 
tems of transportation (called herein car¬ 
riers), is hereby authorized to agree with 
and to guarantee to any such carrier mak¬ 
ing operating returns to the Interstate 


r * 18 

Commerce Commission that during the 
period of such Federal control it shall re¬ 
ceive as just compensation an annual sum, 
payable from time to time in reasonable 
installments, for each year and pro rata 
for any fractional year of such Federal 
control, not exceeding a sum equivalent as 
nearly as may be to its average annual rail¬ 
way operating income for the three years 
ended June thirtieth, nineteen hundred and 
seventeen. 

It thus appears that the term “ Federal con¬ 
trol” as defined by Congress includes the “pos¬ 
session, use, control, and operation ” of the rail¬ 
roads which were placed under Federal control 
by the President’s proclamation, and under these 
circumstances we are unable to see how either the 
Commission or the court could properly find that 
Federal control does not necessarily include Fed¬ 
eral operation. In this connection the Commis¬ 
sion, in its aforesaid report of June 6, 1923, said: 

* * * it is impracticable to distin¬ 

guish between Federal control and Federal 
operation. * * *. (Rec. 79.) 

It is further contended that an agreement dated 
March 25, 1919, a copy of which is Exhibit 11 to 
the petition, contains statements which establish 
that the railroad of appellant was not under Fed¬ 
eral control during any portion, prior to July 1, 
1918, of the Federal-control period. According to 
our understanding, the portion of the agreement 
relied upon by appellant in this connection is para- 
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graph (f), which is included in the preamble and 
recitals of the agreement, and reads as follows: 

Whereas an agreement has been reached 
between the Director General and the Com¬ 
pany that the Company’s road and property 
shall be considered as having come under 
Federal control as of midnight of June 30, 
1918. (Rec. 15.) 

The agreement was entered into by and between 
the President, acting through the Director Gen¬ 
eral of Railroads, on the one hand, and appellant, 
acting through its president, on the other, for 
the purpose of fixing the compensation to be paid 

to appellant for the use of its railroad during 

% 

the period of Federal control. 

In executing the agreement the President exer¬ 
cised the authority conferred upon him by the 
Federal Control Act of March 21, 1918, while 
the provisions of law appellant is asking the 
court to enforce in this case are contained in the 
Transportation Act, 1920. As hereinbefore 
stated, the agreement is dated March 25, 1919, or 
nearly a year prior to the date of approval of 
the Transportation Act. It is therefore apparent 
that at the date of the agreement none of the 
parties thereto could have had in mind the pro¬ 
visions of law mentioned, and it is equally clear, 
we think, that the language of the agreement 
above quoted was intended to be confined to the 
subject matter of the agreement, namely, the 
compensation to be paid by the Government to 


appellant for the use of the latter’s railroad 
during the period of Federal control. The agree¬ 
ment simply establishes that the Government was 
willing to pay and that appellant was willing to 
accept, for the use of appellant’s railroad during 
the period of Federal control, the compensation 

• 

specified, regardless of whether the period of time 
used in computing the compensation was greater 
or less than the * period of time that appellant’s 
railroad was in fact under Federal control. 

If we understand correctly the contention which 
was made by appellant in the proceeding before 
the Commission, it is that, even admitting that 
developments prior to July 1, 1918, show that ap¬ 
pellant’s railroad was under Federal control con¬ 
tinuously from noon on December 28, 1917, until 
the termination of the Federal control period, the 
fact of Federal control, as it would otherwise be, 
has been changed by the agreement of March 25, 
1919, which relinquished the railroad from Federal 
control in so far as the period prior to July 1, 
1918, is concerned. In this connection, however, 
we do not deem it necessarv to make an extended 
argument because the Federal Control Act, which 
conferred authority upon the President in this 
connection, as stated by the Commission in its re¬ 
port of June 6, 1923 (Rec. 81), does not empower 
the President to provide that such a relinquish¬ 
ment shall have retroactive effect. 

Unless the railroad of appellant was taken over 
and placed under Federal control and operation 
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by the proclamation it was not taken over by the 
Government at all, and for this reason appellant’s 
contention that the railroad was under Federal 
control and operation only during that portion of 
the Federal control period subsequent to June 30, 
1918, can not be sustained. However, we feel cer¬ 
tain the court will conclude that the railroad is 
covered by the language of the proclamation and 
was under Federal control and operation during 
the entire Federal control period. 

In their brief counsel for the appellant refer 
to and quote from the decision of the Court of 
Claims in Marion & Bye Valley Railway Com - 
pany v. The United States, 60 Ct. of Cl. Rep. —, 
and appear to regard it as in conflict with the 
Commission’s interpretation of section 204 of the 
Transportation Act, 1920, and also in conflict 
with the decision of the Supreme Court of the 
District in this case, sustaining the Commission’s 
interpretation. An examination of the Court of 
Claims’ decision, however, will disclose that the 
court expressly disclaimed any intention of con¬ 
struing the language contained in the section 
mentioned. In this connection we quote from the 
decision of the court as follows: 

The plaintiff, however, contends now, for 
the first time, that if it is not entitled to 
recover under the act of March 21, 1918, 
40 Stat. 454, it is so entitled under section 
204 of the act of February 28, 1920, 41 
Stat. 460. 

* * * * * 
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It will be observed that what the statute 
provides for is a deficit to be paid to rail¬ 
roads not under Federal operation, which 
deficit is to be ascertained in the manner 
provided for in that act. 

In this case there is no proof that the 
plaintiff had a deficit. The case of the 
plaintiff is based upon the Federal control 
act, and the compensation which it is suing 
for is the compensation which that act pro¬ 
vides for. It has no relation to the guar¬ 
anty which is alleged to have been made 
by Congress in the transportation act of 
1920, and no proof was offered by the plain¬ 
tiff and no steps have been taken by it to 
bring itself under the provisions of the lat¬ 
ter act. That being so this court can not 
undertake to pass upon the question 
whether the plaintiff is or is not entitled 
to recover under the provisions of the trans¬ 
portation act of 1920. (See last page of 
decision of Jan. 26, 1925.) 

The case under consideration here is more like 
Work v. Rives, 267 U. S. 175, in which the decision 
of the court was rendered by Mr. Chief Justice Taft 
on March 2, 1925. A pertinent headnote of the 
decision reads: 

Where the duties imposed upon an execu¬ 
tive officer by a statute granting gratuities 
based on equitable and moral considerations 
include the duty of construing the statute 
itself in its execution, his construction of it 
is a discretionary act which can not be con¬ 
trolled by the writ of mandamus. P. 177. 



For the reasons above set forth we insist that the 
appeal in this case should be dismissed. 

Respectfully submitted. 

P. J. Farrell, 

For Interstate Commerce Commission, 

Appellee . 


September, 1925. 
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